








LAW PERTOnIFAL 
AUG 22 1044 


CHARLES DEVENS 


\MERICAN BAR ASSOCIATION JOVRNAL 


AUGUST - 1944 

















CHISELED IN CHESTNUT BY THAT OLO CHESTNUT VENOOR, HYPHEN SMITH 


r 
Lins is the story of *Hollister Hart 

Who signed the bond of his Cousin *Art 

So Art could take on the job he had won 


By plenty of votes in an election. 


Art found the pay the best he had made, 

But his living costs too went on the upgrade, 
And first thing he knew he needed cash badly, 
\nd now we relate, and relate rather sadly, 
That he dipped in the till and used some dough 


And brought to the Harts both heartaches and woe. 


\rt’s art in hiding his secret borrowings 
Just greatly incre iS¢ 1 the ian ly S wings. 
Art's “ ife felt disgrace 1, is vou ma\ h ive quessed, 


While Hollister’s family was disp. »ssessed, 
For Hollister had to make up the sho: tage, 


And it was too big to be met with a mortgage. 


They all of them suffered for quite a long time 
Though Art was the only one guilty of crime 
Now all of this happened a few decades back 


When all bonds were signed by persons with iCK. 


A man here and there still does abscon 
Sut children don't sultet because ota bond 
Their papa had signed for some miserable wretch 


Who deserved to serve a considerable str« 


Today bonds are signed by strong Corporatio! 


Instead of good friends or trusting relat 
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STANDARD FEDERAL 
TAX REPORTS — 
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e TAX COURT SERVICE. — This Is 
a specialized, three volume, loose 
leaf reporter of docket develop- 
ments, digests of all tax petitions, 
full text decisions and index-di- 
gests of the Tax Court of the United 
States (formerly Board of Tax Ap- 
peals), providing continuing — 
age of the Court's docket and al 
tax decisions — both regular and 
memorandum opinions. 































e FEDERAL TAX GUIDE REPORTS.— 
Concise, compact, understandable, 
here is the dependable reporter on 
the federal taxes of the ordinary 
one noreeg corporation, the average individ- 
euoe nepontat val, partnership, or business. One 
a loose leaf Compilation Volume and 

pre taes Oe E | matching Internal Revenue Code 
= E | Volume included without extra 
= = = | charge to start new subscribers off 
on the right foot. 
















































© PAY-AS-YOU-GO TAX SERVICE.— 
For payroll departments and pay- 
roll men — This one volume loose 
leaf Service gives those interested 
only in the “mechanics” of the 
law the technical facts and data 


needed for handling Payroll prob- 
lems and S under the 
income tax “ — 


Kept to-date by loose leaf reper: 








© STATE TAX SERVICE.—An indi- 
vidual loose leaf Service for each 
State in the Union and the District 
of Columbia prevides full, continu- 


ments, rulings and regulations, 
court decisions, new forms and 
reports, and other pertinent devel- 
opments. All arranged by topics 
behind tab guides, one or more 
volumes as required. 



































X course-1944-45 Edi- 
tion. —Authentic tax training, paw 
up, and reference course In one _ of 
volume. Explains federal tax 4 
with emphasis on income tax = 
withholding (““pay-as-you-ge ) = 
lection methods, ynder current ' 
up to date of publication. 
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== 6.9 :88TO eats 
e U.S. Tax ¢ 
bound volume 


Ports the full te 
decisions relati 






ASES.— This popular 
reporter Series re. 
xts of federal court 
ng to federal taxq. 
le from 1913, when 
federal income con. 
, and onward. Twenty- 
fo date; two new 
ly. Economical, well 













volumes annual 


bound conven! 

’ eniently j 
Widely cited by ae 
thorities, fox av. 


















TAXES—The Tax Magazine.— 
This monthly periodical publish- 
es timely articles by tax special- 
ists and other authorities on the 
legal, accounting and economic 
aspects of state and. federal 


taxation. 
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HE AMERICAN Bar A IoURNAL is published Monthly by AMERICAN Bar 
matte i 25, 1920, at the Post Ofhce 
$ t Members, $1.5! 
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COMMERCE) CLEARING) HowsE; ING., 
TOPICAL LAW REPORTS 
CHICAGO 1 WASHINGTON 4 


214 N. MICHIGAN AVE MUNSEY BLOG 


PUBLISHERS OF 


New YerRK 1 
Empire STATE BLOG 


© STATE TAX GUIDE SERV! 
cE. — 
The state tax ‘Witney 2s 
aad one volume loose leaf 
able neat makes readily avail. 
segs essential facts and data 
. the taxes and taxing sys- 
ems of all the states, arranged b 
States and by taxes. Pertinent d 
— and amendments are =e 
Promptly to keep the Service up- 
to-date. For quick, factual nae 
fo state tax factual questions. 


@ INTERSTATE SALES TAX SERVICE. 
— Complete all-state coverage, in 
one loose leaf volume, of the sales 
and use tax laws as they affect 
interstate business. Provides basic 
information needed in adjusting 
interstate business to sales tax 
collection procedures. A specialized 
reporter for the proper handling of 
sales and use tax motters inter- 
state. Kept to-date by current 
reports. 


e CANADIAN TAX SERVICE. — 
This three volume loose 
Service organizes and reports 
the law and procedure relative 
to the taxes and taxing systems 
of the Dominion and the nine 
Provinces. All Dominion taxes 
are given both official and ex- 
planatory treatment. Frequent 
current reports of new develop- 
ments. 
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t 1140 North Dearborn Street, Chicago 10, Illinois 
under the Act of Aug. 24, 1912 








There is only one 
comprehensive and 
authoritative work 
covering the far- 
reaching laws 
regulating the 
manufacture, _ dis- 
tribution, advertis- 
ing and sale of 
Foods, Drugs, Cos- 
metics, and Soaps 
in the United 
States. 











THE LAW OF FOODS, DRUGS, 
AND COSMETICS 
By HARRY AUBREY TOULMIN, Jr. 


Dayton and Washington 
Of the Bor of the United States Supreme Court 


Author of Toulmin's Trade Agreements and the Anti-Trust Laws 


A PRACTICAL WORKING MANUAL: 
Including Trade Correspondence Rulings, Ad- 
minstrative Charts, Official Regulations, Sum- 
maries of Judgment, Typical FDA Rulings, 
Forms of Practice. It analyzes, annotates and 
explains the Federal Food, Drug, and Cosmetic 
Act of 1938 and related regulatory statutes, 
State and Federal. 


AUTHORITATIVE: 


The work is complete and authoritative and is 
based upon the author’s professional experience 
and services for numerous interests in these 
fields. He gives you not only the laws and regu- 
lations of the Federal Government but also the 
State statutes and the decisions of all federal 
courts in the United States. 


FIVE DAYS’ FREE EXAMINATION: 


We want you to examine this book at our expense and without 
any obligation om your part. We will send the book to you on 
five days’ examination. If you are not convinced that it is just 
what you need and want, return it to us by parcel post. If you 
decide to keep the book you can pay us $7.50 in five days and 
the balance in monthly installments of $5.00 each 


ONE LARGE VOLUME 


$17.50 


TO BE KEPT TO DATE WITH POCKET SUPPLEMENTS 


Descriptive circular and specimen pages sent upon request 


THE W.H. ANDERSON COMPANY 


524 Main Street Cincinnati 2, Ohio 








There is... 
“a time to laugh” .. . 


Ecclesiastes 3:4 


Ihe Red Cross mobile blood donor unit was at Spe ed, 
Ind., recently. In a group of donors was 


fellow. After he had given his pint, the nurse asked if 


a strapping 


he wouldn’t like to sign up to give some more—meaning 
in a couple of months. 


“Sure,” he said, as he got back in line 


Mrs. Clancy was returning from shopping and, with 
the crush and the higher prices, she was in no pleasant 
I Mrs. 


As she approached the door she saw 
Murphy, who occupied the street floor, sitting at her 


humor. 
window. 
“I say, Mrs. Murphy,” she called out in deep sarcasm, 
“why don't ye take your ugly mug out of the windy an’ 
put your pet monkey in its place? That'd give the 
neighbors a change they'd like.” 
Mrs. Murphy was ready for her. 


“Well, now, Mrs. Clancy,” she retorted, “It was 
only this mornin’ that I did that very thing, an’ the 
policeman came along an’ when he saw the monkey 


he bowed and shmiled an’ said: ‘Why, Mrs. Clancy, 


when did ye move downstairs?’ ' 

In war or peace, Yankee enterprise follows the Amer- 
ican flag. Witness the following letter recently received 
by a Detroit man from his soldier son stationed some- 
where in Australia. 

“Dear dad,” runs the epistle, “I’m thinking about 
settling down here after the war and going into business 
I'm planning on crossing kangaroos with raccoons and 
raising fur coats with pockets.” 

\n elderly preacher was stationed in a section of 


the deep South where his parishioners didn’t have 


They did help his budget 
One 


much money for his salary 


though, by inviting him out to dinner. Sunday 


he would eat with the Browns, anothe! with the 


Smiths, ete. As his presence would make these meals 
always be 


chicke Nn, 


there would 
chic ke I 


chicken and dumplings, all kinds of chicken 


something of an occasion, 


chicken on the table—fried roast 


It so happened after years of these chicken dinners 
the old pastor went fishing one day and, while on the 
and dropped his false 


quickly 


outing, he lost his balance 
creek The 


they 


teeth in a clay-colored wate! 


covered them and were lost to his sight 


situation a moment, the preache1 


( hic ke n 
bone dropped 


Studying the 


reached into his lunch-box, took out a bone 


and tied it to his fishing line. As the 


below the water level, the false teeth sprang from. the 


creek bottom and clamped firmly on it. The preacher 


then hauled them out with ease. 
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ind j a 
I don’t know what we lawyers would do nowadays,” writes one 
attorney, “if we didn’t have C T and its widespread sources of official 
n of information to draw upon when a client's corporate charter and by-laws 
lave are being prepared or a corporate name chosen. I never go very far on If you wish to study carefully 
j »t = 
iget a ° 7 the comparative advantages o/ 
ranization without having re xr me the ‘ ‘ : 
bt a new organizatio thout ving C T get for me e official dbnest saet tare fer the te 
information with which to check up on permissible purpose clauses, corporation of a client’s business; 
the or have the availability of pro 
whi capitalization structures, voting rights, and so on, in the various states posed corporate names checked 
; ir in the states in which # will do 
be in which the new company might be organized. business; or analyze examples of 
ken capitalization structures, purpose 
: clauses, or provisions for manage 
ment and control used by success 
ere CORPORATION TRUST fully operating corporations, call 
* or write the Corporation Trust 
the office nearest you (see list to the 
The Corporation Trust Company ine ae . 
tals f 
; ee Corporation System 
KI\ 
And Associated Companies 
. 
ne! pater F 
Bait 
one we . 
< a wo 
pe | > 
| Detro 
Dove: 
Part! or 
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Our Cover—Our historian, George 


R. Farnum, sketches in his usual 
brilliant stvle, the life of Charles De 
vens, whose portrait appears on the 
cover of this issue. Devens, upon 
learning of the outbreak of the Civil 
from. the 


War, went directly court 


house, where he was engaged in the 
trial of a case, to the armory and 
offered his services to his country 
He rose to the rank of Major Gen 
eral and proved himself “the essen 
tial type ol the citizen soldier and 


the soldier gentleman.” 


Returning to his native state o 
Massachusetts at the end of the wai 
he was appointed to the Superior 
Court and six vears later to the Su 
preme Judicial Court. Of his record 
Justice Bradley said: “His profession 
al exhibitions in the Supreme Court 
sound learn 


were characterized by 


ing, chastely and accurately ex- 


pressed, great breadth of view, the 
scizing of strong points and disregard 
marked 


for the court, and 


of minute ones, deferenc: 


courtesy to his 


opponents.’ 


International Justice According to 
Law 
W. Henderson, of Philadelphia, at 
the third 


Ihe address of President Jose ph 
annual meeting of the 
Inter-American Bar Association in 
Mexico City, July $31 to August 7, is 
timely and will be helpful in th 
consideration of this all-important 
topic. Editorial comment on Presi 


dent Henderson's address will be 


found on page 460. 


Jefferson and Judicial Review—C 
Perry Patterson, eminent author of 


innumerable articles on American 


government, citizenship, and _ politi 
cal science, gives us his critical inter 
pretation of the part played by 
Thomas Jefferson in the framing of 
Patter 


the Constitution. Professor 


IN THIS ISSUE 


son's treatise on this important sub 


ject ts historically interesting and _ re 
flects painstaking research. Jefferson 
said, one hundred and filty vears ago, 

Che tyranny of the legislatures 1s 
the most formidable dread at present, 
ind will be for many years. That of 
the executive will come in its turn; 
but it will be at a remote period. 
It Jetlerson were here now, would hx 


have reason tor changing his stat 


mentr Read the result of Prolessor 


Patterson's study, and decide tor 


OUTSE lf. 


Sovereignty and Inter- 
John K. Ruck 


elshaus wrote his thought-provoking 


National 


national Organization 





ANNUAL TOPICAL INDEX 


) 


In Volume 62 of the American 
Bar Association Reports there was 
printed a complete index of sub- 
jects dealt with in the first 23 vol- 
umes of the JouRNAL. In Volume 
65 of the Reports and subsequent | 
volumes, topical indexes of Vol- | 
ume XXIV of the JoURNAL and of 
each succeeding volume, have been 


printed, Reprints are available 
it $1 each of the topical index of 


the first 23 volumes 











dissertation on “National Sovereignty 
ind International Organization” as 
i result of some of the discussions he 
has had with other members of the 
profession in Indianapolis. We wel 
come the results of such conclusions. 
thinking 


The citizen of today is a 


man—and today he is thinking about 
the Peace, and about America’s in 
ternational problems after the war. 
Today's citizen will turn to the legal 
profession for the answers to his 


questions. The legal profession must 


be prepared to answer him. 


Joint Trespasses on Patent Prop- 
by Russell Wiles of the Chicago 


Bar, should be extremely interesting 


erty 
to members of the Bar specializing 
in patent law, and we feel it will be 
interesting also to lawyers generally 
relates to a recent 


as it Supreme 


Court decision which might possibly 


} 


be extended to property other than 


patents. 


Recent Supreme Court Decisions 
Hazel-Atlas Hartford 
Empire decision, 
is an illustration of inherent judicial 
Here, 


instead of remanding a case to the 


Glass Co \ 


Co., a five-to-tour 
power to regulate procedure 


District Court, the Supreme Court d 

rects the Court of Appt als to vacate 
its judgment because the fraud which 
the majority of the Court found was 
Patent Ofhce 


was also perpe trated on the Court ol 


perpe trated upon the 


\ppeals. 

Ihe Supreme Court also held that 
the statutory remedy by bill of re 
view was not exclusive and did not 


forestall other remedies 


In Feldman v. United States it was 


held that 


immunity against self-in 
crimination granted by the Constitu- 
tion did jot prevent proof in a crim- 
inal prosecution, of incriminating 
testimony given by accused in a stat 


court, 


DeCastro vy. 


Board of Commis 
s7oners and Mario Ve ido ¢ H1jos 
t} 


v. Commins: In these two cases the 


Supreme Court evinced its anxiety 


that appt als involving questions of 
local law in Puerto Rico should be 


assured full judicial review 


In Baumgartner v. U. S., the Su 


preme Court reiterated its decision 


that in a proceeding to set aside a 


naturalization certificate because ol 


alleged fraud and illegal procurt 
ment, the evidence must be so “clear, 
unequivocal and convincing” as not 
to leave the issue in doubt 

AMERICAN BAR ASSOCIATION JOURNAI 














| NICHOLS CYCLOPEDIA OF LEGAL FORMS ANNOTATED 


Prop- by Clark A. Nichols 


1icago 
esting 9 Volumes including latest Pocket Parts, Price $75.00 


lizing : . : 
‘5 Not only contains a form to fit every conceivable situation, but tells you the law applicable, 


ll b 
ul be and where to find it by keying the forms to text books, legal encyclopedias, selected case 


erally notes, statutes, decisions of courts, and law journals. It puts your library to work for you 
veme | and it is kept to date by means of pocket supplements. It does not contain pleading or 
ssib]s practice forms. 

than Will any other work in your library do as much for you—tell you what the law is or where 


to find it, and then show you what to do about it? 


ions 
mi CYCLOPEDIA OF FEDERAL PROCEDURE 
ision, 
er (Civil, Criminal and Appellate) 
ere, 
o the Second Edition 
rt di 14 Volumes including the first Pocket Parts (August 1944) Price $150.00 
acate 
vhich A complete encyclopedic treatment of jurisdiction, venue and practice in the federal courts 
‘ane in the light of the Rules of Civil Procedure and all pertinent authority. 
) The forms are incorporated with the text for ease and certainty in the drafting of any 
Othe 


instrument, civil, criminal or appellate, required for use in the course of federal practice. 
Kept to date by annual pocket supplementation. 


Irt Ol 


| that 


yt re 


ia BARTON FEDERAL INCOME ESTATE AND GIFT TAX LAWS 


t was Ninth Edition 
lf-in- | | Volume of 1274 Extra Large Pages, Price $30.00 


stitu 





The complete history of all Federal Income, Estate and Gift Tax Laws is shown at a glance 
as this work sets out in parallel columns the law in effect during each year beginning with 
1939 and brings back into each respective year the retroactive amendments made by the 
various Joint Resolutions and Revenue Acts, so that the reader can see exactly how the 
law read in any given year. He also can readily compare the changes which have been 
made from 1939 to date, and through the cross-references to the author’s Eighth Edition 
nmis the law from 1926 to date. 

Flijos 


s the 


crim- 
ating 


state 


Pocket supplementation will keep this work constantly to date. 


X1ety 


on MERTENS LAW OF FEDERAL INCOME TAXATION 


12 Volumes including 1944 Pocket Parts 


Su Price $130.00 


ision 


ide a 





A complete restatement of the entire field of federal income and excess profits taxation so 
written that anyone interested in any phase of the subject may readily find the law appli- 


cable with the minimum expenditure of time and effort. 
oe ie Kept constantly to date by a monthly pamphlet service, cumulated every three, six and 
lear, | nine months and cumulated in pocket parts at the end of the year’s subscription. 
; not The charge for next year’s service cumulating in Pocket Parts, July, 1945, is $25.09. 


Terms and descriptive literature gladly sent on request. 


| CALLAGHAN & COMPANY 


401 East Ohio Street Chicago 11, Hlinois 
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COMPANY OF MARYLAND, BALTIMORE 
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FIDELITY AND SURETY BONDS 


* BURGLARY AND GLASS INSURANCE 
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ate ll 


INo. 4 in a series of messages presenting facts 


requested by Individual and Corporate Trustees regarding the 


FEDERAL SAVINGS and LOAN SHARE* 


>k Noted as a 


\UGUST, 





What are the Mechanics of 


Buying and Supervising this Security ? 


Buyinc the Share is as simple as 
mailing a letter. One simply mails a 
check to a Federal Savings and Loan 
Association, receiving in return an 
identification card and certificate for 
multiples of $100, with passbook for 
any odd amount. 


Choosing from 1465 Federals is quite sim- 
ple. Most investors, according to recent surveys, 
use our approximately 100 pre-selected mem- 
bers. They secure statements from associations 
in desired localities and compare them with 
certain standards, such as we have published. 


Then they proceed to invest as above. 


Supervising the investment is negli- 


gible. Since value of the Share is fixed at par, 





Recognized Investment with 


1944 Vol U 


Fixed Value and 


one has no market to watch. Since it represents 
a variety of assets, largely diversified mortgages, 
one checks only statements of the Federal itself. 
(Official examinations are frequent.) Since it 
pays semi-annual dividends by check automati- 
cally, one has no coupons to clip or dates to 


watch. 


Selling the Share is even simpler, it being 
a transferable instrument. Normally, the in- 
vestor merely mails his certificate with instruc- 
tions to the issuing Federal. He receives his 


funds usually by return mail. 


Official data supporting the above state- 
ments, and information concerning the institu- 
tions chosen by investors’ standards, may be 


secured from... 


ELECTED FEDERALS, Inc. 


135 South LaSalle Street + Field Bldg + Chicago 3 


A non-profit corporation supplying facts on the shares 
issued directly to investors by member Federal Savings 
and Loan Associations 


Prompt, Favorable Yield plus 


Convenience. 











Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U.S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U.S. F.& G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Home Office: Baltimere, Md 





Originators of the Slogan: 


**Consult your Agent or 
Broker as you would your 
Dector or Lowyer 














History, a thrilling 
detective story, and 
sage philosophy—all combined 


THREE WARS 


WITH 


GERMANY 


By Amos J. Peaslee and 
Admiral Sir Reginald Hall 





THE confidential documents and letters of the 
two secret-service experts who solved the Black 
Tom-Kingsland sabotage claims against Ger 
many—a leading American international lawyer 
and the former Director of British Admiralty 


Intelligence 


will be widely read . . . A splendid compilatior 
—The late FRANK KNOX. 
34 Photographs; Endpaper Map; Index. $3.00 


G. P. PUTNAM’S SONS 2 W. 45th St., N. Y. 19 


























The American Bar Association Journal 
offers... 


A limited number of complete bound 
volumes of the Journal for the years 
1920-21 to and including 1943. 
We suggest that if you wish to com- 
plete your Journal library that you 


send your order in at once. 


Only 3 or 4 volumes are available for 


most years. 


$300 PER VOLUME 


AMERICAN BAR ASSOCIATION JOURNAL 
1140 North Dearborn 
Chicago 10, Illinois 
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Im sorry 
| invented 


the pocket | 






F I HAD KNOWN that some Americans would be using 
pockets to hold all the extra money they’re making 
these days I never would have invented them. 


POCKETS ARE GOOD places to keep 
hands warm. 


Pockets are good places to hold 
keys...and loose change for car- 
fare and newspapers. 


But pockets are no place for any 
kind of money except actual expense 
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money these days. 

The place—the only place—for 
money above living expenses is in 
War Bonds. 

Bonds buy bullets for soldiers. 

Bonds buy security for your old 
age. 


AR BONDS to Have and ta Hold 


Bonds buy education for your kids. 


Bonds buy things you'll need later 
—that you can’t buy now. 

Bonds buy peace of mind—know- 
ing that your money is in the fight. 

Reach into the pocket I invented. 
Take out all that extra cash. Invest 
it in interest-bearing War Bonds. 

You’ll make me very happy if 
you do. 


You’ll be happy too. 
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INTERNATIONAL JUSTICE ACCORDING TO LAW 


By JOSEPH W. HENDERSON 


President of the American Bar Association 


I’ is my happy privilege to bring to the deleg 


gates pres 
ent at this Conference the fraternal greeting of the or- 
On be 


half of the more than thirty thousand members of our 


ganized Bar of the United States of America. 


ational Association, I salute our brethren in the pro- 
ession throughout the Americas, and express to them 
sur cordial and best wishes and felicitations. 


We lawyers of Am¢ can take just pride, I think, 


n the accomplishments of our profession in all the 
inds from Hudson Bay down to the Straits of Magellan. 
In a brief span of histo i mere century and a half, we 


} 


ive brought to the da new concept ol law and 


der. We have given to constitutionalism a new mean 


ne. We have demonstrate 


d the possibility of achieving 


zood government without trampling under foot the 
ohts ol man Wi la pointe d the way to the re 
sponsible democratization of political and legal insti 


utions throughout world. 


\n achievement of this magnitude has been possible 
mly because of the enlightened leadership of great 
nen, learned in the law, passionately devoted to liberty, 
ind striving through their vears to build ever sounder 


»undations for tl 


e temple of justice. If time permitted, 


many of these great men. Not 


i should like to name 


rom one country merely, not from a single continent, 


ut from all America, the giants have come. Some ol 
the names stand out so sharply that they are known 
2) lawvers evervwhe re those ol Barbosa and Calvo, in 


those of Alverez and de Bustamente 


nternational law, 
[This great Re public of Mexico 


1as supplied many leaders whom we 


ind John Bassett Moore 
in the North and 
uu in the South feel privileged to revere, and it is a 


reat satisfaction to me that at this critical time ow 


je 


Conference may be held in the glorious inspiration of 


he sublime Popocatepet 


Peace Under Law the Hope of the Nations 


through a critical period indeed. 


We are 


For the second time in a single generation, most of the 


passing 


peoples of the world are engaged in a destructive world 


war. Not in a remote corner, but all over the world, 


men find themselves diverted from constructive efforts 


into waging a horrible and devastating struggle. Lives 


ire being sacrificed; treasure is being destroyed; hopes 


1 millions of men and women are being thwarted. The 


yicture offers to us a staggering challenge; and if I 


This is the English version of an address prepared for de 


ivery before the Annual Meeting of the Inter-American Bar 
\ssociation in Mexico City, Mexico, early in August. The address 
vas delivered in Spanish—a language which President Henderson 


ised during his professional work in Latin-American countries 
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sense correctly the thought of America, that challenge 
is begetting a firm determination that these recurring’ 
world wars shall cease. We now hold before ourselves 
the hope of “laying the bases of a just and enduring 
world peace sec uring order under law to all nations.” 

A great struggle such as that in which the world is 
now engaged must bring with its hardships many ad- 


vantages, and I am disposed to count it as one of the 


oC 
most fortunate developments of this war that such unity 
and solidarity has been achieved among the peoples of 
our twenty-two American nations. Fifteen of our coun 
tries are co-belligerents in the war, and all of the others 


Neve! 


before were the Americas so united in a common cause; 


have broken off relations with the Axis Powers. 
never belore have we given such emphatic expression to 
our common aspirations. Joined together today in a 
war of liberation from tyranny, I hope we shall be as 
united tomorrow in restoring the world to peace and 
prosperity and in building on firm foundations of law, 
justice, and constitutional safeguards, the institutions 


which are needed for our common security. 


The Stake of All the Americas is Sound 
Legal Foundations 


It is not my purpose to deal with the political prob 
lems which will clamor for solution when the fighting 
has ceased in Europe and in Asia. They will require 
all the intelligence and imagination and ingenuity 
which can be mustered; and with many of my com- 
patriots, | am hoping that these high qualities will be 
supplied by political leaders and outstanding statesmen 
from many of our American states. Every one of our 
peoples has a stake in the new world settlement, and I 
confidently expect that every one of them will have 
opportunity to make its contribution. 

Aside from the political problems, however, we mem 
bers of the legal profession have our special responsibili 
ties. Unless the peace of the future is to have sound 
legal foundations, it is not likely to be enduring. And 
it will not have those foundations unless we lawyers are 
ready and willing to see that they are laid. We may 
not have the last word even in this phase of reconstruc 
tion, but we must have some word, and if we wish it I am 


rash enough to believe that it can be decisive. 
The Gains for International Adjudication 
Must Be Retained 


. . . . > . 
On one point, most of the leaders in political affairs 
seem to be agreed, and I venture to say that the legal 
profession is well-nigh unanimous. We wish to see 
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maintained the great gains which have been made 
during the past twenty-five years in provisions for the 
trial and pacific settlement of international disputes. 
Law and justice must be put and kept in first place 
among the nations. Restraints, by force if need be, must 
be placed on arbitrary power, among nations as_ be- 


tween individuals and their governments. 


Chis is a field in which solid progress has been 
registered, and our profession cannot with good con- 
science allow it to be sacrificed. We must do more, 


I suggest, and endeavor to find the practicable ways in 


which that progress can be extended. 


Latin America Leads for Ifiternational 
Arbitration 

In the nineteenth century, the lead in the develop 
ment of arbitration treaties was taken by Latin-Amer- 
ican states; and, long before such a step was even con- 
sidered in Europe, some of the South American states 
enshrined in their constitutions their devotion to the 
principle of international arbitration as a substitute for 
war. 

At the 
this city fifty years ago, 
launched, which has since served, and which still serves, 


first conference of American states, held in 


a great Plan of Arbitration was 


as a landmark. 


At each of the seven late American 


conterences ol 


states, new stones have been laid in that edifice; and 
among our American republics today, we have a system 
of arbitration and conciliation treaties which no othe 
regional group of states has approximated. 

In recent years, we have been considering possible 
improvements in our Inter-American system, and I 
would mention particularly the valuable suggestions 
contained in the Peace Code proposed by the Govern- 


ment of Mexico in 1933. 


America Has Been Devoted to International 
Organizations for Peace 

rhis remarkable development has not prevented ow 
American states from playing a prominent role in ef- 
forts of more general scope centering in other parts of 
the world. 

With the single exception of my own country, all of 
the American states became at one time or anothe1 
members of the League of Nations; and on numerous 
occasions American statesmen have assisted in efforts of 


the League to deal with vexing international problems. 


Great American Lawyers Have Served the 
Court of International Justice 
I wish to speak more particularly of the Permanent 
Court of International Justice, however, and I ask your 
permission to introduce what I have to say on this 
subject by paying homage to the great Americans who 
have given their time and energy to making this Court 


such an outstanding success. Not only did men like 
Raoul Fernandes and Elihu Root and Francisco Urrutia 
make notable contributions in the drafting of the 
140 


JUSTICE ACCORDING TO 


LAW 


Court’s Statute, but some of our most enlightened 
jurists have served as judges of the Court, and some 
are still serving. 

Judge de Bustamente has been a judge of the Court 
since 192]. 

By a very happy coincidence Judge Gustavo Guerrero 
of El Salvador was serving as the Court’s president when 
the war began, and with his sagacity and wisdom he 
continues to pilot the Court through the present storm. 

We in the United States feel pride in the pioneering 
contributions made by Judge Manley Hudson, who has 


studied deeply the problems of the Americas 
American Interest in the Work of the Court 
19? 1, 


active 


hroughout the period since most of ow 


American states have taken an interest in the 
work of the Court. Fifteen of them are now parties to 
the Statute of the Court; and thirteen of them have at 
some time accepted the Court’s compulsory jurisdiction 
over legal disputes. 

In addition to this, all of our American states with 
out exception have acted in one way or another to 
conter jurisdiction on the Court. In the United States 
of America, this step was taken by becoming a member 
of the International Labor Organization. 

In other American states, various other methods were 
followed. Particularly notable are the arbitration 
treaties concluded by Venezuela with Brazil and Colom- 
bia as recently as 1939 and 1940, and the aviation Con- 
vention the 


and Chile in 1942—all of which make provision for the 


concluded between Argentine Republic 
Court's obligatory jurisdiction. 

On this record, it seems possible to say that not only 
have the American states not held aloof from the Court, 
but their support has enabled it to attain its high posi 


tion as a World Court. 


Satisfactory Procedure Followed by the Court 


rhe procedure followed by the Court during its 
eighteen years of activity was remarkably satisfactory 
to the parties engaged in litigation before it. I speak 
as a “Philadelphia lawyer.” I have represented foreign 


governments in important matters over some years, 
having personally been to the Argentine and Chile as 
well as Brazil on corporate matters and also immersed 
in a practice of local and national scope \s a result 
of all that I believe I am alive to the intricacies of pro 
cedural law in the courts before which I have to appear. 

With my background, I marvel at the simplicity, the 
directness, and on the whole, the expedition, of the 
procedure worked out at The Hague. Fortunately, the 
Statute of the Court left to it a considerable measure of 
freedom in devising its procedure; and by a relatively 
frequent revision of its Rules the Court has been able to 
capitalize its own experience. 

I am aware of no case in which any state has objected 
This the 


astonishing because a number of protests were made 


to the procedure followed. fact is more 


with reference to the procedure of tribunals created 
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within the framework of the Permanent Court of 


Arbitration. 


Importance of the Work of the 
World Court 


In eighteen years, the World Court took jurisdiction 
)t sixty-five disputes. If some of the cases did not excite 


{ them had importance for the 


a general interest, each 
states involved as parties. In the course of its work, 
down thirty-two judgments, 


the Court has handed 


twenty-seven advisory opinions, and several hundred 
orders. 

rhe whole output represents a very substantial ad 
dition to the corpus of international jurisprudence, a 
rich store-house for the international law of the future. 


I am sure that all American lawyers, whether from 
North, or Central or South America, take pride in the 
fact that in no case was the authority of the Court 
flouted—in no case was there any serious incident. 

We have come a long way, and I think that we can 
feel that the efforts of our profession have not been 
in vain, when states thus show themselves disposed to 


respect the authority of law and of judicature. 


Cases of European Origin Before 
the World Court 


It is true that the cases before the Court were for 
the most part between European states, or of European 
origin. Brazil was the only American state to appear 
before the Court as a party. I could have wished that 
our showing might have been better in this regard. 
lo the extent that the record indicates that troubling 
disputes were not surging among the neighbors of the 
New World, it is to be greeted with satisfaction. Yet I 
fear that some of it must be put down to local politics, 
at any rate in my own country. 

At times, we hear it said that The Hague is a long 
way off, that it is expensive to go there, and that all 
the judges may not be too familiar with our American 
conditions. I have some sympathy with the suggestion 


that more regionalism can be worked out in inter- 


national adjudication, and I shall presently make a 


suggestion along that line. 


Cases Submitted in Categories 
Formerly Excepted 


It is also worth noting that some of the cases which 


came before the Court fell precisely within those 
catagories of disputes which, prior to 1914, were gen 
erally excepted in treaties looking toward obligatory 


arbitration. They related, in other words, to national 
honor and vital interest 

I think few of us today feel any nostalgia for that 
Denmark and Nor- 


way showed no fondness for it when they sought the 


hackneved formula; and certainly 
adjudication of the Eastern Greenland case, nor did 
France and Switzerland when they submitted to the 
Court the Free Zones case. 

This is but another indication of the advance we have 
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made in creating this World Court, and in endowing 
it with the vitality of a life-and-blood institution. 


Appreciation of the World Court’s 
Advisory Opinions 

I wish also to say a word of appreciation of the sery 
ice rendered by the Court in its advisory opinions. That 
feature of the Court’s jurisdiction came in for some 
criticism in my country. Despite the precedents in 
Canada, in some of the states of the United States, and 
in several states of Central and South America, it was 
even denied that the giving of advisory opinions could 
properly be made a judicial function. 

Taking a pragmatic view of the matter, I am now 
disposed to look at the record, and to ask what was 
accomplished by the Court’s exercise of its advisory 
jurisdiction. On this approach, I think one can enter- 
tain no doubt. In some cases, like the Tunis-Morocco 
Nationality case, the exercise led to a clarification of 
the powers of international bodies dealing with dis- 
putes; in others, like the Night-work for Women case, 
they solved problems encountered in the functioning of 
the International Labor Organization. 

Moreover, the Court was at all times scrupulous in 
its respect for the safeguards of judicial action; and, 
when the new articles on advisory opinions were in- 
serted in the Statute by the 1929 Amendments, they 
merely reproduced provisions previously embodied in 
the Court's Rules. 

On this record, I think the lawyers of America may 
wish to say that the advisory jurisdiction has served 
a very useful purpose, without derogating from the 
judicial character of the Court. 


The World Court Cannot Function in a 
Holocaust 


In 1940, in a world engulfed in war, with most of 
the States arrayed in one of two opposing camps, it be- 
came impossible for the World Court to continue its 
work. It could no more function in a holocaust than in 
a vacuum. 

Yet the postponement of the election of judges in 
1939 did not deprive the Court of its bench, and twelve 
of the judges now continue in office. Its President and 
endeavor to their duties from 


Registrar carry on 


Geneva. So the Court remains in being today. 


The Future of the Court a Concern of the 
Legal Profession 


What is to be the future of the Court as the out 
standing token of a future world of peace based on law? 
The question is particularly poignant for the legal 
profession, dedicated to the preservation of law and 
order !n international as well as national affairs. I think 
it is a question for our profession to answer, and I 
venture to hope that the lawyers of the New World 
wil] unite in giving their answer. 

Io me, it is inconceivable that this great gain in the 
international 


administration of justice according to 
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law will be sacrificed or impaired. It is unthinkable 


that the world of the twentieth century would let this 


clock be turned back. It is imperative not only that 


we should keep the Permanent Court of International 
Justice, but also that we shall extend its powers, 
prestige and usefulness.* 

In this order of ideas, we must work to find a way ol 
continuing the existing Court and of reviving it in 


wclivity as soon as possible. Certain changes may tak¢ 
iccount of them 


Ihe practical problems of electing the judges and meet 


place, and it will be necessary to take 


ing the expenses must be faced. This can be done, how 
ever, without disturbing the Court’s continuity, with 
out opening old contests, and without upsetting the 
into which the 


ist structure of the world’s treat iv 


Court has been fitted 


The Place of the Court in the New 
International Structure 


Ihe Moscow Declaration of last October 30 has en 


visaged a general internation ganization to take th 
place of the League of Natiohs. In my judgment, th 
Court should be integrat I international! 
structure This mav have some disadvantages, for it 
will tie the fortunes of the Court to se of what ma 
he « il] d in some 1 spects 1 Olitic iit sVStem 

Phat tie will exist in any event, however; and I think 
the many advantages Oo 1 clos issociation will out 
weigh the disadvantages. \ viable and useful Court of 


t 


International Justice cannot exist in a vacuum. It will 


need constant interest ar mtinuing support, and 
governments will be mad » feel it ir responsibilits 
Its usefulness will depend upon its us¢ lo be used, 
1 Court must seem clos » the men who can give it 


work to do. 

Slight Amendments Will Adapt the Court 
to Its New Place 

I suggest, therefo that if the League of Nations ts 
replaced by any form of a general international organi 
zation, some slight amendments in the Statute otf the 
existing Court will be sufficient to adapt it to that 
change. At the same time, some improvements can b 
made; but the Statute need not be rewritten, and 
changes can be kept at a minimum and not be permitted 


to weaken the Court 


Two Changes in the Statute and Status 
of the Court 


[wo changes suggest themselves, neither of which 


would disturb the Court's equilibrium 


First, the Court should be better equipped to meet 


special and regional needs. It now has two chambers 


one for labor cases, and another for communications 
| 


cases—neither of which has ever been used. The statu 


tory provisions concerning these chambers might be 
deleted, and the Court might be given a general powel 


to create chambers as they may be needed. 


*See Resolution No. 8 of the Second (¢ ference of the Inter 
American Bar Association adopted at Rio de ineiro, August 


1948: also A.B.A.J]., Mav, 1948, p. 249 
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This suggestion is not of my own invention. Various 


people have made it, and various of them have claimed 


the credit for it. Only recently the credit for it was 
claimed by a group meeting in London. I think th 


credit must go to one of our American confreres, how 


ever. The suggestion was first made, apparently by J. A 


Buero, delegate of Uruguay, at the Eighth Conference of 


American States in 1938. This is another of the many 


cases in which initiative has b n taken in world affairs 


1 


by American leaders of the le: 


y 


] 
al 


The Statute of Its Court Needs a Process of More 
Expeditious Amendment 


lhe second Suggestion I make is that a provision [ol 
i process of expeditious amendments might be added 
to the Statute Such provisions find place already in 


reat international instruments like the Covenant of the 


League of Nations and the Constitution of the Inte: 


national Labor Organization. The omission of any 
such provision in the Court’s Statute as ( ed 
in 1920 may be put down as an oversi¢ 

When amendments to the Statute y proposed in 
1929, it took six and a half vears to ng them into 
LOrce althouch no serious »bjections >the \ i nite 
tained in any quarter. This defect in the Statutes can 
easily be repaired, without disturbin the Court's 
ontinuity. 

Need for Giving General Jurisdiction Over 
Legal Disputes 

\long these lines, it ought to be a simple task to adapt 
the Statute of the Court to new conditions, to keep th 
Court which the labor of generations has handed down 


to us, and to assure to it a useful role in the great tasks 
of international construction which lie aheac 

\ more fundamental reform would give the Court 
general jurisdiction over legal disputes. If there is a 
disposition to move in this direction, I suggest that the 
step should be taken, not in the Statute of the Court, 
but in some separate instrument. 

[The Statute was designed merely to establish a 


] 


judicial institution, and it does not impose any direct 


obligation on the States which are parties. This feature 
should be preserved, and even without a separate instru 
ment conferring a general compulsory jurisdiction, we 
can hope for extensions toward that end under the 


optional provision in the existing Statute 


An Urgent Program for the Lawyers 
of the Americas 

Here, then, is a program for our legal profession 
in the Americas. It is immediate, it is urgent, it is 
constructive. Our province as lawyers has its limita 
tions. We have a field of special competence, and in 
living within that field we shall usurp none of the 
prerogatives of the politicians 

4 world in travail calls out to us for our assistance; 
and when the watch-cry of millions of men in every 
/ 


yart of the world is “an enduring world peace securing 


(Continued on page 475) 
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JEFFERSON AND JUDICIAL REVIEW 


By C. PERRY PATTERSON 


Professor of Government, The University of Texas 


Ti} nstitution is a mere thing of wax in the hands of the yudiwuary. 


Jefferson 


Let not make it a blani paper by construction. Jefferson 


I IS generally regarded by students of our system of 


jurisprudence that doctrine of judicial review is 


inherent in a fundamental law, that the whole pul 


pose of making a constitution a fundamental law is to 
stablish limitations upon government, and that to 
maintain these limits t re must be a body to judge ol 
he conflicts between acts of the government and the 


fundamental law, and that by making the constitution 


i fundamental law this right as well as duty becomes in 
escapable on the part of the courts in deciding cases in 
pabl he pa rt | o Ci 
olving these conflicts, and that they have no choice but 
» sustain the funda ntal law in instances where these 


onftiicts are irrecol 


Judicial Review Necessary for Maintenance 
of Principles in Fundamental Law 


It is equally clear that any principl established in a 
fundamental law in final analysis becomes a matter for 
judicial entorceme! Hence, the principles ol separa 


tion ol powers ind ol deralism, if they are established 


in a fundamental law, inherently require judicial review 


for their maintenance. In fact it was the introduction of 
the principle of separation of powers into the first state 
constitutions that made it necessary to make the stat 

lamental law in order to preserve this 


constitution a fund 


doctrine. Jefferson nong the first of the forefathers 


to recognize this fact. He criticized the Virginia constitu 
tion of 1776 because it was not a fundamental law. It 
had been framed and lopt d by a convention Jun 2Y, 
1776, composed ) five members of the colonial 
House of Burgesses, betore the issue of the Declaration 


1 without consulting the people in 


ot Independenc ind 
anv capacity whatsoever.1 A few members of the lowe1 


house of the assembly had m called themselves a con 
vention, assumed mstituent powers, drafted, and 
adopted a constitution Jefferson contended that, 


despite the fact that document called itself a consti 


tution and even provided for separation of powers, it 


ictually established legislative supremacy becaus¢ it 


could be changed by same authority that adopted it. 


he said. “but the authority that 


‘It is not the name”, he 
renders an act obligatory.”2 ‘The other states in the 
Union”, said Jeft ‘have been of opinion that to 
render a form ol nment unalterable by ordinary 
l Ben Perlev Poore, The Federal and State Constitutions (2d 


ed., 1878) II, 1910 
) Writings (Libr | IT. 169 
Tbid., 11, 171 
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acts of assembly, the people must delegat persons with 
special pows rs. They have accordingly chosen spec il 
conventions to form and fix their governments lo 
Jefferson, a constitution in order to be “‘an act above the 
power of the ordinary legislature’ must rest on “the 
consent of the governed”, otherwise “there is no legal 
obstacle to the assumption by the assembly of all th 
powers legislative, executive, and judiciary. "4 Here 
Jefferson contends that the Constitution must be a fun 
damental law to provide a “legal obstacle” against the as 
sumption of powers by the legislative body. He eviden 

ly means that the courts would enforce the constitution 
asa “legal obstacle.” ‘This, of course, means judicial re 

view, because no law whether fundamental or statutory 
could be a “legal obstacle’ without judicial enforce 

ment, and judicial enforcement of a fundamental law 
means necessarily the nullification of conflicting legis 
lation, if the conflicts are brought to the courts in actual 
Cases 

It must be remembered that the forefathers, Jefferson 
being foremost among them in this contention, main 
tained that the English Constitution was a fundamental 
law and that the acts of Parliament violating it were null 
and void It is not surprising to find that Jefferson 
contended that the first state constitution of Virginia, 
adopted even before the Declaration of Independenc 
was issued, should be a fundamental law. So far as I have 
been able to discover from reading the works of the 
forefathers and the interpretations of their writings by 
many distinguished historians they all understood that 
a fundamental law by virtue of its supremacy and im 
mutability by ordinary processes embraced the principle 
ot judicial review. It was to the political world what the 
lex natura was to the natural world. 

In the summer of 1783 it was expected that a con 
stitutional convention would meet in Virginia with 
special powers delegated to it by the people to draft and 
adopt a constitution. Jefferson drafted a fundamental 
constitution for Virginia to be submitted to the conven 
tion in case it should meet. Speaking of the constitution 
of 1776, he said, “it has been thought expedient, that it 
should receive those amendments which time and trial 


have suggested, and be rendered permanent by a pows 


5. MclIlwain, Charles Howard, The American Revolution 


1923) 148-185 





JEFFERSON AND 


superior o that of the ordinary islature The general 


assemblv of this state, therefore, recommends it to the 


good peopl thereof, to choose delegates to meet in gen 


eral convention, with powers to form a constitution of 


them, and to declare 


pre sent 
"6 This shows that the 


substitute a fundamental 


those fundamentals 
shall be 


of the con 


government for 


tn which all our laws Imad future 


subordinate purpose 


vention was to law for the 


Virginia constitution of 1776 and to abolish legislative 
siipremacy. 

stitution proposed by Jefferson is a definite 
The 
this 


prohibitions on 


In the ¢ 


expression to this effect general assembly shall 


not have ynstitution... - Sse\ 


power to infringe 


eral additional absolute legislative 


proposed in this constitution. Again he states 


| 
“that a convention is necessary for 


powe! art 
iultering this consti 
's8 t inconsistent with 


and he refers also to laws “‘ne 


’? It is indubitably clear that Jefferson 


tution,’ 
this constitution 
was opposed to legislative supremacy and that he realized 


that a constitution as a fundamental law was the only 


way to prevent it. Judicial review as a means of enfor 


ing a fundamental law had already been used in Virginia 


by Jefferson’s law teacher at William and Mary, Pro 
fessor George Wythe, who as judge in the case of 
Caton v. Commonwealth of Virginia (1782) said: “If 


the whole le gislature, in event to be de precated, should 


] } 


attempt to overleap the bounds, pr scribed to them by 


the people, I, in administering the public justice of the 


country, will meet the united powers, at my seat in this 


; 


] 
will say, to 


fy 


tribunal; and, pointing to the constitution, 
them, here is the limit of your authority; and hither, 
shall you go, but no further.’ It is inconceivable that 
Jefferson, a graduate in law of William and Mary under 


Wythe did not understand that 


1 fundamental law and 

judicial review were inseparable principles, and that in 

advocating one he was also advocating the other. 

Judicial Review a Means of Harmonizing the Federal 
System or of Coercing the States 

Jefferson 


constitutions 


only imong the first to advocate 


Not 


making state 


Was 


fundamental laws with ju 


dicial review to preserve them but he w iS also among 


the first, if not the first, to suggest judicial review as a 


i= f 


means of harmonizing the federal system or of coercing 


the states. It will be recalled that the chief problem in 


i federal system regardless of the distribution of powers 


is that of coercing the states. This v 


as the chief proble m 


under the Articles of Confederation and the failure to 


} 


provide any solution of it was the main reason fot the 


failure of the svstem [This would, of course, remain a 


difficult problem if the Union re mained purely federal 
problem to the 
} 


It would continue to be a extent that 
the I 
There 


) ibolished and the 


nion was kept federal in characte1 
were three possible solutions. The 


states could 


Union made exclusively national 


6. Writings (Library Ed.) II, 282-283 
7. Ibid., i, 287 
8. Ibid., I, 298 
9. Ibid., II, 299 
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Che Union might be kept exclusively federal and a co 


The sxroblem might be largely 
| =) 


primarily 
| 


ercive agent provided. 


eliminated by making the Union national, 


thus reducing the problem of coercion to the federal 


character of the Union. It was the latter solution that 


was made, but when the division of powers was made 


between the Union and the States the problem of co 


ercion was in some respects aggravated because it had be- 
the ¢ 


come as necessary to make the Union ob onstitu 


tion as it was the states 


Solution to the Problem of Maintaining Federalism 


rhis was the most difficult problem that th 
Constitution had 


Conven 


tion which framed ow » solve. It is 


clear from Madison’s Journal that none of the fore 


fathers knew what the best solution of it was. It was sug 


gested that the Union be allowed to use force upon the 


states This might be done if the Union is kept ex 


clusivelvy federal, though coercion by force unless the 


Fal 


states had been stripped of their militia would doubtless 


have ended in civil war and, at best, did not harmonize 


] 


with a government of law f 


This su estion was one Ol 


the features of the New Jersey or | d proposal 

However, this suggestion was inadequate if the system 
was to be “partly federal and partl national because 
both the Union and the states operating independently 
of each other on a separat constitutional basis would 


kept within its own jurisdiction in order 
Nor under this ar 


} } 
} hit 


rangement would it do to give each the righ 


each have to be 


to preserve the division olf powers 
to use torce 


upon the other. The Virginia or national plan proposed 


that Congress be given the power to repeal the acts of 
the states that endangered the harmony of the Union.!* 
With Congress being the judge in this eventuality, this 
would ultimately have meant the destruction of the 
states. How was federalism to be maintained? 

It was while this problem was being discussed by the 


convention that 
Madison 


judicial review was the proper solution of this problem. 


Jefferson who was 1 correspondence 


with from Paris made hi stion that 


S Ss roe 


] 


Jefferson being primarily interested in preserving the 


powers ol the states was opposed to the negative of the 


acts of the states by the Conere ss. Writing to Madison on 


June 20, 1787, on this matter he said: “The negative 
proposed to be given them, (the Congress) on all the 
acts of the several legislatures, is now for the first time 


it. It 
and the 


rire ef 
Bu nis proposes to 
‘ ‘ 


Prima fac I do not like 


essential character; that he hole 


suggested to my mind 


fails in an 


pate h should be commensurate. 


mend a small hole by covering the garment. 


Not more than one out of one hundred state acts concern 


the confederacy. This proposition, then, in order to give 
which the the 


them one degree of powel Congress 


ought to have, gives them ninety-nine more, which they 


Va 5,8 
Farrand, The Records f the Federal Con 


10. 4 Call 
1! Max 

1911) I, 245 
12. Ibid., I, 21 


titution 


AMERICAN BAR ASSOCIATION 


JOURNAL 








nd aco 
largely 
iational, 
fede ral 


ion that 


ralism 


Conven 

It is 
fore 
Vas SUG 
pon the 
k pt ex 
less the 
oubtless 

onize 
s one ol 


posal 


ndently 

vould 
in order 
nis al 
ise force 
roposed 
acts ol 
nion.! 
ity, this 


yf the 


| 
roble Nl. 


ing the 
of the 
lison on 


FALIVE 


ill the 

Lime 
ke it. It 
ind the 
yoses to 
arment 
oncern 
to give 
neress 


h they 


titution 


OURNAL 


JEFFERSON AND JUDICIAL 


ought not to have, upon a presumption that they will not 


exercise the ninety-nine. But upon every act, there will 


be a preliminary question. Does this act concern the con- 


federacy? And was there ever a proposition so plain, as 


1 


to pass Congress without debate? Their decisions are 


ilmost always wise; they are like pure metal. But you 


know of how much dross this is the result.’’™ 


The essence of his objection is that the remedy and the 


vil are not commensurate. In other words, the remedy 
s not restricted to the evil To give Congress the power 
to re pe al one act of a state kk cislature, it is necessary to 


vive it the power to rep il all the acts of all the legis 


latures in order for the principle to be established, and 


the end } 


the principle in the yecomes that of congressional 


supremacy over the states. Now, what is Jefferson’s solu- 
tion? “Would not an appeal’, he asked, “from the state 
udicature to a fede? ourt, in all cases where the act 
f confederation cont d the question, be as effectual 
remedy, and exactl mmensurate to the defeat?’’!' 
Here Jefferson Suggests judicial process as the means 


of coercing the states. It is to be done by litigation re- 


stricted to actual cases involving a federal question by 
means ol appeal from a state court to a federal court 
[his means that if a state court sustains the act of the 
tate, the federal court would have the right to overrul 
the decision of the state court and declare the act of the 
State unconstitution il or as violating “the act of confed 


ration’, which means the constitution. Here is thx 


suggestion of judicial review for both federal and stat 
courts, because there could be no point to bringing such 


i case to a state court unless it had the right to nullify 
an act of a state as well as to sustain it. In fact there can 
be no question of sustaining an act except on the predi 
ition that it mig] nullified. Without the right to 


nullify, the invariable rule would be to sustain, in which 


case there would be no question before the court. 
Jefferson, however, made the meaning of his sugges 
tion indubitably clear by an illustration. “A British 


creditor, for exan pl sues for his debt in Virginia; the 
defendant pleads in act of the state, excluding him 
from their courts; the plantiff urges the Confederation, 
ind the treaty made under that, as controlling the state 
law; the judges are weak enough to decide according to 
the view of their legislature An appeal to a federal 


court sets all to rights 


Here he shows that licial review is to be exercised 
in actual cases involving the confederation (the Consti 
tution and a treaty made unde1 that (the Constitu 


tion) . Notice also tl 


ing “weak enough to 


speaks of the state judges be 
ecide according to their legisla- 
ture.” What does this mean? It means if they are not 
strong enough to declare such an act unconstitutional, 
then an appeal is necessary to give a federal court a 
chance to declare it unconstitutional. Here is obviously 
1 proposal for judicial review by both state and federal 
urts 
13. Writings (Library Ed.) VI, 132 
14. Ibid., VI, 132 
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It is clear that Jefferson was thinking of the “act of 
confederation” and a “treaty made under it” as a funda- 
mental or supreme law and that an act of a state legis 
lature violating it was unconstitutional but that the« 
courts were preferable to the Congress as the judges of 
such violations because the coercion would be a matter 
of enforcing a supreme law in actual cases. In other 
words the remedy would be adequate to, but only co 
extant with, the defect. 

Now, it is not clear that Jefferson’s suggestion would 
apply to the acts of Congress though it is worth noting 
that his illustration refers to a treaty made under the act 
of confederation. In other words, he regarded a treaty as 
a supreme law. One could infer from this that he chose 
a treaty rather than act of Congress for this reason. Also 
if a treaty had to be made under the act of confederation 
to be a supreme law, presumably an act of Congress to 
be law would be subject to the same limitation. 

\nother reason why Jefferson illustrated with a treaty 
was that he always regarded the Confederation, as he 
called it, as having for its primary function the manage 
ment of foreign affairs. In fact, he never ceased to speak 
He thought of the 


state governments as the agents of our domestic affairs. 


of it as “our foreign department”. 


Protection to the Rights of the States 

No one can say how much influence Jefferson's sugges- 
tion had over Madison in the further development of 
the supreme law of the land clause in the Constitution 
and in providing that the jurisdiction of federal courts 
should extend to all cases arising under it as the neces 
sary means for its enforcement. ‘This is true, however, 
that Jefferson suggested judicial review as the means of 
maintaining the Constitution before it was provided in 
that document. It is clear that he regarded this principle 
as a protection to the rights of the states, and it must 
have been a real satisfaction to him when he learned 
after the Constitution was finished that the principle 
was made applicable to the acts of the Congress as a 
means of preventing that body from overriding the Con- 
stitution and invading the powers of the states. 

Evidence of this is found in a letter to Madison as to 
the importance of a bill of rights. He said: “In the argu- 
ments in favor of a declaration of rights, you omit one 
which has great weight with me: the legal check which 
it puts into the hands of the judiciary. This is a body 
which, if rendered independent and kept strictly to their 
own department, merits great confidence for their learn 
ing and integrity. In fact, what degree of confidence 
would be too much, for a body composed of such men as 
Wythe, Blair and Pendleton. On characters like these, 
“the civium ardor prava jubentium” would make no 
impression.”’!® 

Here Jefferson adds to Madison's arguments in favor 
of a bill of rights by stating that it will extend the scope 
of judicial review and, therefore, act as a check upon the 


Congress. He literally swears by an independent judi 


15. Ibid., VI, 133. 
16. Ibid., VU, 309. The eagerness of citizens to do evil things. 
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ciary as a body in which it would be difficult to place too 
much confidence, if it was composed of the right char 


acters. He mentioned three distinguished Virginia 


judges, among whom was Justice Wythe, his law teacher 

at William and Mary, who had declared an act of the 

legislature of Virginia unconstitutional in 1782 in the 
Caton. 


Jefferson did not like the executive which the Const! 


case ol Commonu ealt} V. 


tution provided, calling it a “bad edition of the Polish 


King”, but 


having in mind the restrictive legislation of the 


he was mortally afraid of a legislature 


tvranny, 


British Parliament. His insight into the workings of 


f 


political institutions fat surpassed that of his contempo 


raries. He said: ‘““The executive, in our governments, 1s 
not the sole, it is scarcely the principle object of my 
jealousy. The tyranny of the legislatures is the most for 
midable dread at present nd 1/ } Yr many ears 
Th if of thre executive ul di 1? ‘Ss turn; hut {wl 


be at a remote period.”'® If Jefferson were here now he 


would have no reason for changing this statement. The 


difference is that what was prophecy one hundred fifty 


years ago is now history 
It is clear from this quotation Jefferson was so 
solicitous about judicial review. He had 


in either the executive or the legislative division of the 


no confidence 


government, but he did have confidence in the judiciary 


He proposed to use the judiciary as the means of pr 
Notice that he 


} 
ri¢ 


venting “the tvranny of the legislatures 


used the plural of legislatures, including, therefore, t 
Coneress as well as the state legislatures 

This completes the record of Jefferson on judicial 
review prior to the beginning of the operation of our 


governmental system. In the consideration of Jefferson's 


later pronouncements on jud icw it is necessary 


icial re 
to call attention in this connection to three conditions 


on which he based his advocacy of judicial review as a 


paramount principle of the constitution: first, the inde 


pendence of the judiciary; second, keeping it “strictly f 

their own department”; and third, judges of scholarship 
and integrity. It can scarcely be denied that these three 
conditions are indispensable essentials for the proper 


t} 


lis principle. What was 


and constitutional operation of 


Jefferson's record as to these conditions? 


The Independence of the Judiciary 
One of the charges Jefferson brought against Georg: 
r judges dependent on his will 


ces ind the 


III was: “He had made ot 
amount 


alone, tor the tenure ol the ( 
and payment of their salaries.”'® He said: “The judges 


offi 


body of 


rt 


should not be dependent 1pon any man, or 
: | 


® “The judges,” he said, “should hold estates fon 


men.” 


life in the 1! ofhices, or in othe words the ir commissions 


should be made during good behavio1 


writing letters to the udiciarv ofhcers, I thou 


“T was against 
} 


it them 


17 t Call (Va 5, 8 
18. Thid., VII,,812 
19. Declaration of Independ 


Ford Ed.) II. 60. Letter to George Wythe, 1776 
1. Jbid., 1, 60. Letter to George Wythe, 1776 
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; . tl 

independent of the Executive, not subject to its co 
. . i) 
ercion, and therefore not obliged to attend to its ad : 
il 


monitions.’’*? “The Courts of Justice’, he said, ‘‘exercis¢ 


the sovereignty of this country, in judiciary matters, 


are supreme in these, and liable neither to control nor 


opposition from any other branch of government 


Che attitude of Jefferson was based upon his obser- 


vation and knowledge of English and French judges - 
under the monarchies of England and France. He knew y 
the English judges had been controlled by the English . 
monarchs prior to the act of settlement of 1701 or had r 
been dismissed if they refused to accept executive dic G 
tation. He had seen Louis XVI call a session of the ss 
French Parlement (Supreme Court) and force it to 

register his edicts as the law of the land He had wit d 
nessed the operation of the same sort of influence on ' 
\merican colonial judges. It did not require the om 

niscience of a deity to see that under such circumstances 

the judges were executive rather than judic agents u 
Hence, judge s should be inde pende nt of the Executive, a 
but should they be compl tely inde pe ndent Lhe Eng ‘ 
lish had made them independ¢ nt of the Executive, but 4 


had subjected them to removal by a vote of Parliament 


This was logical under a system of parliamentary su 


premacy, but was it consistent with the principle of 
constitutional supremacy and the separation of 


1¢ 
Conduct of Federal Judges Disturbing to Jefferson mt 
Jefferson had expressed in the formatiy period ot tf 
our Constitution almost complete confidence in the ju ‘s 
diciary as the only division of government that would | 
not abuse its powers. He had decided, therefore, it 
was the safest agent to be trusted with the preservation : 
of the constitution. Our federal judiciary had not op 
erated very long before Jefferson began to be disillu 
sioned. H¢ Saw the federal judges und rtake to dey lop 
and enforce a national common law without the slightest 
constitutional or statutory foundation for this authority 
To him, this was destructive of the legal systems of 
the states and, therefore, thoroughly revo] mary He ' 
witnessed supreme court Justices on their circuits age 5 
political campaigns in their charges to j s. He wit re 
nessed the imprisonment of American citizens under the 
\lien and Sedition laws, which he regarded, and which s 
H 
John Marshall regarded, as unconstitutiona He saw 
Washington and Adams make Jay and Ellsworth am 
bassadors while they continued to hold the chief justic 
hip of the Supreme Court.*4 , 
his conduct of the federal judge Swas\ v dist irbDing 
to Jefferson. It looked to him as though they had becom: | 
executive agents to be used in diplomacy an politics . 
primarily, and incidentally as judges. Jefferson so com - 
pletely shared the Whig jealousies of executive authority ” 
that it was a shock to him to discover that our consti- 
Pe 
i 
22. Ibid., I, 265 (1793 
23. Ibid., VI, 421 (1793 
24. For a complete account of all the judicia egularities of 
this period, see Charles Warren, The Supreme Court in United 
States History (1923) , I, 124-168 
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tutional system was b x destroyed by executive control 


of the judiciary—the very agent that had been estab- 
lished to maintain the doctrine of s paration of powers. 
Indeed, the situation was worse than in the days of 


English and French executive absolutism. 

An impartial study of Jefferson will convince the hon 
st student that he was the most ardent champion of the 
independence of the federal judiciary among the fore 
that it had become the agent of the 


He said: “The 
lig l bil f g in all its br > 
dignity and stability of government in all its branches, 


fathers until he saw 


President and of the federalist party 


the morals of the pr ople, and every blessing of society, 

depend so much upon an upright and skillful adminis 

ration of justice, that the judicial power ought to be 

distinct from both tl rislative and executive, and 

ndependent upon bot that so it may be a check upon 
th. as hoth shou ] hecks upon that.’ 


When Jefferson became President he decided to see 


if he could restore deral judiciary to its consti 


tutional position o! possibly more accurat ly, to put it 


in its constitutional position by ridding it of federal 
politicans. He induced the Congress to repeal the recent 
legislation of the federalists by means of which they had 
packed the judiciary with their fellow partisans and 
then he undertook to purge the Supreme Court by the 


impeachment process. In this he failed. ‘There was no 


recourse left except ination by the law of mortality 
ind the filling of vacancies as they occurred. Despite 
the fact that the Jeffersonians were in power for 28 
consecutive years, tl failed to change the federalist 
point of view of the Supreme Court although they 

Jefferson, Madison, Monroe, and John Quincy Adams) 
ght appointments to the Court during this 
riod. Jefferson { hat his cousin John Marshall, 


he Chief Justice, was ntrolling the Court. 


had made el 


“Whatever Power in Any Government Is 
Independent Is Also Absolute” 


Jefferson began to feel that the federal judiciary was 
0 independent Moreover, he became very much 
ilarmed over the nationalism that the Supreme Court 
was reading into the Constitution and the control it was 
ttempting to exercise over the other departments of the 
ePovernment Vl v. Madison (1803) ,°° Martin \ 
Hunter Lessee (1816) ,°7 Dartmouth College v. Wood 

rd (1819) ,-5 Mc h v. Maryland (1819) ,*9 Co 
ens v. I 7 1821) 3° Gibbons v. Ogden (1824) *! 


vere in Jefferson's n examples of the exercise of 


mstituent powers by the Court He felt that the Court 
had increased the powers of the Congress and had in 
vaded the powers of 1 executive and of the states 

I 

It had not only struck down many of the acts of the 
states and asserted its supremacy over the state supreme 

25. Writings (Ford Ed.) HU, 59. Letter to George Wythe, July 
1776 

26 1 Cranch 137 

27 1 Wheaton 


25 4 Wheaton 518 
29 4 Wheaton 31 
0 6 Wheaton 
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courts, but had excluded the states from the amendment 
process by amending the Constitution itself. He re- 
garded the Court, therefore, as having become a creator 
of a centralization that, unless it was checked, would 
ultimately destroy the duality of the Republic. To the 
apostle of state rights this meant the destruction of not 
only his idol but of the principle for which they (the 
forefathers) had hazarded their lives and fortunes in 
the revolution. He said: “We already see the power, 
installed for life, responsible to no authority (for im 
peachment is not even a scare crow), advancing with a 
noiseless and steady pace to the great object to consoli- 
dation. The foundations are already deeply laid by then 
decisions for the annihilation of constitutional stat 
rights, and the removal of every check, every counte: 
poise to the engulfing power of which themselves are 
to make a sovereign part.”*? “Our government”, he 
said, “is now taking so steady a course as to show by 
what road it will pass to destruction, to wit: by consoli 
dation first, and then corruption, its necessary conse 
quence. The engine of consolidation will be its federal 
judiciary; the other two branches the corrupting and 
corrupted instruments.”%% Again he said: “The judi 
tiary of the United States is the subtle corps of sappers 
and miners working underground to undermine the 
foundations of our confederated fabric. They are con 
struing our Constitution from a coordination of a 
general and special government to a general and su 
preme one alone.”*4 “The judges are, in fact,” he said, 
“the corps of sappers and miners steadily working to 
undermine the independent rights of the states, and to 
consolidate all power in the hands of that government 
in which they have no important freehold estate 

The Constitution,” he said, “is a mere thing of wax in 
the hands of the judiciary, which they may twist and 
shape into any form they please. It should be remem 
bered, as an axiom of eternal truth in politics, that 
whatever power in any government ts independent, 1s 
also absolute; in theory only, at first, while the spirit of 
the people is up, but in practice, as fast as that re 
laxes.’"3 There were plenty of people of Jefferson's 
time who thought that such statements were the mere 
ravings of a madman but we of today are painfully and 
regretfully realizing the truth of them. 

In the closing days of Jefferson’s life, having witnessed 
the scandalous political character of the federal bench 
in the first decade of the Republic and now observing 
its determination to consolidate the Republic, he de 
cided that it had been made too independent. He said 
“The Judiciary is independent of the nation.”** “Let 
the future appointments of judges”, he said, “be for 
four or six years, and removable by the President and 
Senate. his will bring their conduct, at regula 


* 
31. 9 Wheaton 1 
32. Writings (Ford Ed.), VII, 256 
33. Ibid., VU, 223 
34. Ibid., X, 170. 
$5 Ibid., 1, 113 
36. Writings (Library Ed.) , XV, 213 
37. Writings (Ford Ed.), X, 30 
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periods, under revision and probation, and may keep 


f 


them in equipoise between the general and special gor 


ernments. We have erred in this point, by copying 


England, where certainly it is a good thing to have the 


King 
to copy their caution also, which makes a judge re 
That 
public functionaries independent of 


lemerit, zs a solecism 


judges independent of the But we have omitted 
movable on the address of both legislative houses. 
there should be 
the nation, whatever may be their « 
in a republic, of the first order of absurdity and incon- 
sistency.’’38 

Later Jefferson modified the above suggestion, “A bet 
think, and best I 
would be to give future commissions to judges for six 


(the 


ter remedy I indeed the can devis« 


years senatorial term) with a reappointability 


by the President with the approbation of both houses. 
hat of the House of Representatives imparts a ma 


jority of citizens, that of the Senate a majority of states, 


znd that of both a majority of the three sovereign de- 
partments of the existing government, to wit, of execu 


tive and legislative branches If this would not be 


independence enough, I know not what would be such, 


short of the total irresponsibility under which we are 


acting and sinning now.’” 


It is worth noticing that this reaction of Jefferson 


as to the independence of the federal bench never onc« 
caused him to suggest that the power of judicial review 


should be taken away from it. It is also important to 


notice that Jefferson’s reaction was caused by the dis 


position of the court to increase the powers of the 


Congress and not because of its failure to do so. In this 


respect, Jefferson condemned the Court for doing what 


in recent years it has been condemned for not doing. 


The Scope of Judicial Review 


Jeflerson said the judiciary should be “kept strictly 


to their own department.’ His construction of the 


“that each department is truly inde 


pendent of the others, and has an equal right to decide 


Constitution was 


for itself what is the meaning of the Constitution in the 


cases submitted to its action; and especially, where it is 


to act ultimately and without appeal.”’*! This meant 


that judicial review did not apply to all constitutional 
questions. He said “to consider the judges as the ulti 
mate arbiters of all constitutional questions; a very 


dangerous doctrine indeed, and one which would place 


us under the despotism of an oligarchy.”’4? This is one 


of the quotations from Jefferson that is so frequently 
used to prove that he was against judicial review. Jef 
ferson, however, in this same connection made perfectly 


clear the exceptions that he had in mind He said 


38. Ibid., VII, 256 

39. Ibid., X, 198 

10. Ibid., V, 81. 

1] Writings (Library Ed XV, 214 
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“If the legislature fails to pass laws for a census, fo1 


paying the judges and other officers of government, for 


establishing a militia, for naturalization as prescribed 


by the Constitution, or if they fail to meet in Congress, 


} 


the judges cannot issue their mandamus to them; if 


the President fails to supply the place of a judge, to 


appoint other civil or military officers, to issue requisite 


commissions, the judges cannot force him.’’** In an- 


other connection he mentioned the pardon powel ol 


the President. Who could maintain that any of these 


issues raised judicial questions? 


It is clear from these citations that Jefferson was 


court calls 


the 


what the 


the Court 


merely enumerating 
Would 
of Congress as to the q 
Has it that Con 


o what constitutes a republican vovernment in 


“nolitical 


questions.” review findings of 


either hous¢ 


mem bes? not said 


states?#4 Has it not ve‘used to enjoin the President 


from enforcing an act of Congress?#® Could it force 
the President to enforce an act of Congress or one of its 
own decisions? Could it prevent the Congress from pro 
posing an act which it had declared unconstitutional o1 


the President from approving such an act? No, it might 


be futile for Congress to repass such act but the Court 


could not prevent it. Moreover, it might change its 
mind and hold the act constitutional The court can 
render an unconstitutional decision as well as Congress 


can pass an unconstitutional act Again, could not the 


President veto an act which he regarded as unconstitu 


tional? In other words, as Jefferson said, the judges are 
not “the ultimate arbiters of all constitutional ques 
tions.” Does this mean then that Jefferson was opposed 


believe that the 


to judicial review or that he did not 


Constitution gave the courts the power to hold acts of 


oz 
the President or the Congress unconstitutional? Not at 
all. It meant only that the courts could exercise this 
powe! in justiciable cases involving real litigants. He 


was merely insisting that the judiciary be “kept strictly 
to their own department.” 


Likewise 


dent o1 


under this doctrine of Jefferson, the Presi 


the Congress or both could not prevent the 


Court from reversing itself or from deciding 


any case as 


it saw fit. Its decisions were binding 


the case, but not on the President or the Congress 
who could place their own interpre tation on the con 
stitutionality of their powers and unless their acts came 
before the courts in actual cases, this interpretation was 
final. Jefferson believed that each department had to 


place an interpretation on its powers when it exercised 


them and that it was free from the other departments 


to follow its own discretion. An executive agent, if he is 


in doubt about the meaning or constitutionality of an 





12. Ibid., XV, 
$3. Ibid., XV 
1. Luther v. B é 1849) 7 Howard | 
15. Mississippi v. Johnson (1866) 4 Wallace 47 
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act which he is to enforce, is unable to secure an advisory 
opinion from the courts. He has to make his own inte 
pretation and accept responsibility for it. The fact is, 
so frequently overlooked in discussing the relations of 
the departments, that direct constitutional conflicts be 
tween them do not arise. The courts decide only cases 
between litigants and their decisions are binding only on 
the parties to the cases. They do not bind other Ameri- 
can citizens, the President or the Congress. Any number 
of the exactly same character of cases can be brought 
before the same court and it would have to take juris- 
diction of all of them, if it had jurisdiction of one of 
them, and decide them. How many times has the 
Supreme Court had exactly the same type of case 
brought before it? In a preliminary draft of his first 


message, Jefferson said: ‘‘Ourcountry has thought proper 


} 
to distribute the powers of its Government among three 
qual and independent authorities, constituting each a 
check on one or both of the others, in all attempts to 
impair its Constitution. To make each an effectual 
check, it must have a right, in cases which arise within 
the line of its proper functions, where, equally with 


the others, it acts in last resort, and without appeal, 


to decide on the validity of an act according to its own 


judgment and uncontrolled by the opinions of any othe: 
department. 
In his theory of separation of powers Jefferson neve 


once denied the right of judicial review nor did he ad 


vocate the withdrawal of this right from the courts. 
] 


He merely contend hat this right could be exercised 


only in cases and that decisions in such cases bound only 


the parties to the cases This was based on the fact 
that the Constitution restricts the jurisdiction of federal 
courts to cases and that, therefore, they can decide only 
cases. It was the Court's attempt to abridge the ap 
pointment power of the President in Marbury v. Madt- 
son that Jefferson opposed and not its declaration of 
the unconstitutionality of a part of the judiciary act of 
1789. Writing in 1804 on his pardon of those convicted 
under the Sedition Law, he said: “The judges, believ 
ing the law constitutional, had a right to pass a sentence 
of fine and imprisonment; because that power was 
placed in their hands by the Constitution. But the 
Executive, believing the law to be unconstitutional, 


was bound to ren the execution of it, because that 


power has been confided to him by the Constitution 
The instrument meant that its coordinate branches 
should be checks Oo! 


gives to the Judges the right to decide what laws are 


ich other. But the opinion which 


constitutional and what not, not only for themselves in 


their own sphere of action, but for the legislative and 


46. Jefferson Papers, \st series, Vol. VIII, No. 252 


17. Writings (Library Ed.) XI, 50-51 

48. IV Mich. La f 1906 The Supreme Court and Un 
constitutional Acts of ¢ gress 
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executive also in their spheres, would make the judi 
ciary a despotic branch.""47 

In the above quotation it is clear that Jefferson 
thought the Constitution gave the courts the power of 
judicial review. He had advocated giving them this 
power before the Constitution was written. He never 
once raised his voice against the application of this 
principle by the courts in the decision of cases. Pro 
fessor Edward S. Corwin says: “Yet I cannot find that 
jeflerson ever actually denied the right of the Suprem« 
Court to judge of the validity of acts of Congress.”’* 
From the beginning to the end he thought this was a 
constitutional right of the courts, but they should be 


“kept strictly to then department.” 


Qualifications of Judges 


Jefferson's very high conception of what judges ought 
to be was basic in his attitude toward judicial review 
In the beginning he had said that a judiciary composed 
of such men as Wythe, Blair, and Pendleton, three able 
and distinguished Virginia judges, gould be trusted to 
preserve the Constitution. He believed that judges 
should be free to exercise their complete and uncon 
trolled discretion as to the constitutionality of laws, but 
he knew as well as we know now that the bench was pri 
marily a matter of personnel. If, as he said, the Con 
stitution was wax in the hands of the judges, what the 
Constitution would become would depend entirely on 
the character of the judges. Jefferson himself thought 
the Constitution should be interpreted in harmony with 
He said: “I do 


with sincere zeal, wish an inviolable preservation of ou 


the ideas of those who tramed it. 


present Federal Constitution according to the true sens 
in which it was adopted by the states; that in which it 
was advocated by its friends, and not that which its en 
emies apprehended who therefore became its enemies.’*” 
“The preseri ation of the Federal Constitution,” he said, 
“is all we need contend for.’ He called “our national 
Constitution, the ark of our safety, and grand palladium 
of our peace and happiness.”*! He said “The Constitu 
tion... is unquestionably the wisest ever presented to 
men... ™ 

Jefferson placed more emphasis on the separation 
of powers than any of the other forefathers. He felt 
that if this principle could be preserved a great central 
ized tyranny could be prevented. We of today are in a 
position to see the foresightedness of this contention as 
we witness the powers of the Congress and of the courts 


drifting into the hands of a great national bureaucracy 


19. Writings (Ford Ed.) VII, 327. 
50 lbid., V, 409 

51. Jbid., VIII, 160. 

52. Ibid., V, 80. 
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by which governments deriving thei 


consent of the governed could be establi 


It was by following this process that 


| 


ame tundamental laws and, thereton 


lidity to the acts of governmental ag 


he Supreme Court was exercising ¢ 


and, therefore, was doing the very thing 
process was meant to prevent. In ot! 


tional governimcnt was being destroy 


the amendment process what changes sh 


in the fundamental law If the proce 


constitutions were made was necessary 


ight be fundamental laws, then it 


lat a constitution made by the Suy 


} 
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Jefferson—The Constitutionalist judi ial review for this reason. Je flerson’s theory ol 


\fter all, was not Jefferson the soundest constitution- strict construction of the constitution could have been 
ilist among the forefathers and, therefore, the strongest realized only by a far more rigid exercise of judicial 
idvocate of a fundamental law and judicial review? He review than has been the cas« In cases ol doubt as to 
learly foresaw that judicial review could usurp con whether a power had been granted or denied to govern 
stituent powers, destroy or re nder useless the amend ment, he preferred to resolve the doubt in favor of the 
ment process ind thus. take from the peopl the people and consult the depository ol sovereignty by the 

amendment process. In other words, Jefferson would 


] } 


onstitutional right of amending their fundamental law 


: : : : preserve the sovereignty of the people by means of 
It was expected that both Congress and the stat oo en . 
, judicial review and the amendment process. It results, 


; ; : 
rislatures would overstep the constitutional limita 
; I ‘ therefore, that Jeflerson was our greatest champion of 


tions upon their powers. Madison said in the conven constitutional government which he would maintain 
tion “that legislatu tend to draw all power into their by a rigid use of judicial review and which he would 

yrtex.”” It was tl sole purpose ol judicial review to change only by the constitutional method of the amend 
prevent this Jeff n wanted a vigorous exercise of ment process. 
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CHICAGO, SEPTEMBER, 1944 


THE ASSEMBLY term ending with the adjournment of the 1916 An 
nual Meeting 


Monday, September 11 


FIRST SESSION hase 
a vacancy exists in the office of State Delegate will be 
10:00 A.M. held immediately following adjournment to fill) such 


S 


(Meetings of members present trom states in which 


The President, presiding vacancit 


ee SECOND SESSION 
Honorable Stephen E. Hurley, President, Chicago 8:30 P.M 


Bar Associat The President, presiding 
Honorable Henry C. Warner, President, Illinois Bar \ddress by R. L. Maitland, President, Canadian Ban 
\ssociation \ssociation 
Response by Hor Robert PT. McCracken, Phila \dditional speaker to be announced 
iets oi 10:00 P.M. 
The Chairman of the House of Delegates, presiding = Reception by the President of the Association to 
\nnual address President of tl \ssociation bers and guests 
Opportunit' ! ittering resolutions pursuant to 
Asticle IV. § ey ee ee ee Wednesday, September 13 


Statement concert the American Law Institute, bs THIRD SESSION 
Honorable H t F. Goodri Philadelphia, Penn 9:30 A.M. 
svivania The President, presiding 


Announcement S tal { vacancies, if any, in Flection (bv ballot of four Assemblv Delegates fo 
othices S Delegates and Assembly Delegates two-year term ending with adjournment of 1916 An 
Nomination a! n of Assemb Delegates to fill nual Meeting 
icancles Third Annual Meeting of the American Bar Asso 
Nomination of { Ass ly Delegates for two-veai tion Endowment 
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\ssociation Forum on International Organization for 
Peace and Justice under Law 
Addresses by 
Honorabl nber of the Per 


Manley O. Hudson 
manent Court of International Justice 
Honorable Orie I Phillips re 


Report is to Proposals for 


presenting the Com 
Post-War 


Organization of the Nations for Peace and Law 


mittee to 


Speaker to be designated by the Section of Interna 


tional and Comparative Law 
Re port by the Chairman of the House of Delegates (o1 
the Secretary) as to matters requiring action by the 


Assembly 
Amendments to the Constitution and By-Laws of the 
\ssociation 


Presentation of the winner of the Ross Bequest Award 


Wednesday, September 13 
ANNUAL DINNER 
7:30 P.M 
The President, presiding 
Presentation of the American Bar Association Medal 
Address by Honorable George Whart 


delphia, Pennsylvania 


yn Pepper, Phila 


} 


Additional speaker to be 


innounced 


Thursday, September 14 


FOURTH SESSION 
9:30 A.M. 
The President, presiding 
Presentation of Award of Merit t 


» a State bar association 
i local bar association 


1 
} 


Report by Chairman of the House of Delegates (or the 


Secretary is to matters requiring action by the 
Assembly 
Addresses by 
Major General Myron C. Cramer, The 
cate General of the United States Army 
Rear Admiral T. L. Gatch, The Judge Advocate Gen 


eral of the United States Navy 


qi 
| 


Advo 


Tudge 


Open forum—report of Resolutions Committee 


Upon Adjournment of the Final Session 
of the House of Delegates 


FIFTH SESSION 
The President, presiding 


Report by the Chairman of the House of Delegates of 
Rise . EE, Ea eee ] 1 } 

the action upon esolutions previously adopted 4 
the Assembly 

Action by the Assembly upon any resolutions previously 


idopted by the Assembly but disapproved or modified 


by the House 
Unfinished business 


New business 


{59 


MEETING 


ANNUAL 


Presentation of new officers and members of the Board 
of Governors 
Remarks by the incoming President 


\djournment 


SECTIONS 


Ihe schedule of section meetings appeared in the July 
issue of the Journal at page 401. The detailed program 
Advance 


mailed to each member of the 


of section meetings will be printed in the 
Program which will b 


Association in early August. 


THE HOUSE OF DELEGATES 


The SPSSIONS CONTVETN ¢ 


promptly at 2 P.M. Me 
day, September 11; 2:00 P.M. Wednesday, Septem- 


ber 13; and immediately upon adjournment of the 
morning session of the 1 sse mbl - / Nurs la SED 
tember 14. Items on the calendar will ! nsidered 


in the order in which they appear, unless otherwise 
ordered b bermission of the House 


The President, presiding 


Roll Call 
Report of the Committee on Credentials and Admis 
sions, Bernard J. Myers, Chairman, Pennsylvania 


\pproval of the record 


The Chairman of the House of Delegates, presiding 


Statement of the Chairman of the House of Delegates, 
Guy Richards Crump, California 


Report of the Treasurer, John H Voorhees South 


Dakota 
Report of the Chairman of the Budget Committee, 
Willis Smith, Chairman, North Carolina 
Election of Members of the 


(,overnors as 


Board 
prescribed by the Constitution, Article VIII, Section 3 
Offering of Resolutions for reference to Committee on 


Draft 


Report of the Board of Governors, Harry § Knight, 
Secretary, Pennsylvania 

Reports of Committees 
Coordination and Direction of War Effort, Jos ph 


W. Henderson, Chairman, Pennsylvania 
Report as to Proposals for Post-War Organization of 
the Nations for Peace and Law, William L. Ran- 
som, Chairman, New York 
E. Yonge, Chairman, Florida, 


Transportation and 


Aeronautical Law, |] 
jointly with Committee on 


Communications of Section ~~ International 


Assoc 4 ON 


JOURNAI 


AMERICAN BAR 
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Board and Comparative Law, Carl I. Wheat, Chair- 
man, Washington, D. C. 
Post-War Work Correlation, Carl B. Rix, Chair- 
man, Wisconsin 
War Work, Tappan Gregory, Chairman, I]linois 
Administrative Law, Sylvester C. Smith, Jr., Chair- 
1e July man, New Jersey 
rogram Labor, Employment and Social Security, Robert 


“eet F. Maguire, Chairman, Oregon 
Civ alice 


the 


a Civil Service, Murry Seasongood, Chairman, Ohio 

Custody and Management of Alien Property, Otto 
C. Sommerich, Chairman, New York 

Jurisprudence and Law Reform, John G. Buchan 


an, Chairman, Pennsylvania 


Attention ts called to the reports of the following 


committees which will be printed in the Advance 


Program, and which contain no recommendations. 


In the event that time permits the chairman will 


, be given opportunity for oral presentation. 

; \eronautical Law, J. E. Yonge, Chairman, Florida 
ep (American Citizenship, Herbert F. Goodrich, 
red Chairman, Pennsylvania 

Commerce, Louis A. Lecher, Chairman, Wisconsin 
Communications, Howard L. Kern, Chairman, 
New York 
Legal Aid Work, Harrison Tweed, Chairman, 
New York 
Professional Ethics and Grievances, Orie I 
Phillips, Chairman, Colorado 
iol Unauthorized Practice of the Law, David L. Max 
* well, Chairman, Pennsylvania 
Bill of Rights, Burton W. Musser, Chairman, Utah 
Customs Law, Albert MacC. Barnes, Chairman, 
New York 
siding Facilities of the Law Library of Congress, Harold 
L. Stephens, Chairman, Washington, D. C. 
rn Economic Condition of the Bar, Charles B 
Stephens, Chairman, Illinois 
South 
Improving the Administration of Justice, John J. 
: Parker, Chairman, North Carolina 
ees Ways and Means, Benjamin Wham, Chairman, 
Illinois 
rs as 
tion 3 Report of the Committee on Rules and Calendar (in- 
e on cluding proposed amendments to the Constitution 
and By-Laws) Howard I ,arkdull, Chairman, 
night, Ohio 
Report of the National Conference of Commissioners 
on Uniform State Laws, W. E. Stanley, President, 

a ph Kansas 
yn of Ré ports of Sections 
Ran- Taxation, Weston Vernon, Chairman, New York 

[International and Comparative Law, Mitchell B. 
rida, Carroll, Chairm in, New York 

and Patent, Trade-Mark and Copyright Law, John D 
ional Mvers, Chairman, Pennsylvania 
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ANNUAL MEETING 


Reports will also be presented by such of the fol- 
lowing Sections as may have recommendations 
calling for action by the House of Delegates, result- 
ing from the regular Section meetings: 


Bar Activities, William Doll, Chairman, Wis 
consin. 
Corporation, Mercantile Law, 

W. Leslie Miller, Chairman, Michigan 
Criminal Law, James J. Robinson, Chairman, 
Washington, D. C. 


Frank E. Spain, 


Banking and 


Insurance Law, Chairman, 
Alabama 

Judicial Administration, Orie L. Phillips, 
Chairman, Colorado 

Junior Bar Conference, James P. Economos, 
Chairman, Illinois 

Legal Education and Admissions to the Bar, 
Albert J]. Harno, Chairman, Illinois 

Mineral Law, Rolla D. Campbell, Chairman, 


West Virginia 


Municipal Law, James L. Beebe, Chairman, 
California 
Public Utility Law, Freeman T. Eagleson 


Chairman, Ohio 
Real Property, Probate and Trust Law, Robert 
F. Bingham, Chairman, Ohio 


Report to the House of Delegates upon Resolutions 
adopted by the Assembly for action by the House 


Report of the Director of Membership, David A. Sim 


mons, Texas 


Reports of Hous¢ Committees: 
Draft, William W. Evans, Chairman, New 
Hearings, John M. Slaton, 
Credentials and Admissions, Bernard ]. Myers, Chair- 


Jersey 
Chairman, Georgia 


man, Pennsylvania 


Presentation of any matters which any state or local bar 
association or any affiliated organization of the legal 
before the House of 


profession wishes to bring 


Delegates 


Presentation of any matters which any section or stand 
ing or special committee of the Association wishes to 
bring before the House of Delegates 


Report of the Board of Elections, Edward T. Fairchild, 


Chairman, Wisconsin 
Unfinished business 


New busine ss 


The President in the Chair 


Statement of certification of nominations for officers, 
Harry S. Knight, Secretary, Pennsylvania 


Election of Officers 
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JOINT TRESPASSES ON PATENT PROPERTY 


By RUSSELL WILES 


of the Chicago Bar 


TENT law is an extreme instance of law made 


public convenience. The 


I 
le gal history 


by the courts to fit 


should find much of in 


student of 
terest in several of its peculiarities.' Of special interest 


is the present confusion about joint trespasses on 
patents created by the decision in Me id ( orporation 
v. Midcontinent Investment C 88 L. ed. 262: 60 
U.S.P.Q. 21. Supreme Court 


shrouds in 


[his recent decision of the 


] 


uncertainty and creates a serious obstacle 


to legal action against one who aids or abets others in 
violating patent property 
Nor should the general lawyer be dismayed because 


is called infringement, and tl 


} 


lled contributory 


a trespass on a patent 1¢ 


commonest sort of joint trespass 1s Ca 


infringement There is going to be some new and 


unique law in this field, and the causes for the present 


confusion and the most practical solution deserve gen 


eral consideration 


\ patent gives the exclusive right to make, to us¢e 


and to sell a patented article or composition, or the ex 


clusive right to practice a patented process. One may 


invade a patent by violating any of these rights. 


According to patent terminology, one who himsel! 


enters the forbidden field is the primary or direct in 


fringer. The most frequent accessory is one who sup 


plies to the primary trespasser the materials which hi 


uses in the tortious act. For nearly a century ou! 


courts have recognized that some liability attaches to 


one who thus abets infringement,? but the whole sub 


ject is now shrouded in uncertainty 


Involved Problems Require Practical Rule 


Ihe interplay of four forces must be considered in 


seeking a practical rule. First, and most important, it 


whe neve! 


who are 


is desirable to reduce litigation by permitting, 
possible, suits against the compa! itively few 


responsible for wide-spread individual trespasses. It is 


pre: 
undesirable to force multitudes of 


most suits against 
small infringers. In a few historic cases where no 
other course was open to the patentee e.g., Driven 
Well patent®) great hardship was inflicted on many 


individuals. 
Che special opinion of Mr. Justice Jackson, in the 
Ve re nd Case 


criticizes the 


overlooks this serious alternate. He 


hitherto accepted rule, probably correctly 


but seemingly thinks the patentee has no remedy if he 


must pursue numerous individuals. On the contrary 


] The study of patent law story is peculiarly easy because 
Robinson on Patents digests in footn tes t the appropriate 
sections all of the Englist cases substantial 
lv earlier than 1890 Robinson's work was s well done that 
there is no practical reason for searching beyond his book for 


cases he may have misse 


154 


the patentee can very profitably pursue small infringers 


but only under conditions very harsh to them. Prob 
ably a mechanized system for conducting suits against 
hundreds oO! thousands ol infringsé rs would pay if only 
statutory costs were collected. Howeve! it 1S pretty 
hard on a small infringer to load him with statutory 


costs. He would do better to settle on 


investigatol collector 
Second, theory leads most lawvers to 


rules for all kinds of joint torts. ‘These two forces tend 


toward a rule broadly favoring the pat 


Third, the special injustice in patel I ises of the 
joint trespass rule which makes innocent participants 
liable for the entire damage, leads to an amelioration 


The rule heretofore accepted as a compromis IS tnat 


one is guilty of contributory infringement if he supplies 
materials with “knowledge, intent or belief” that the 

will be used in infringement. This ru ll hereafter 
be called the Intent rule It is theoret 111 bad, as 
pointed out by Mr. Justice Jackson, iking intent 
an element of tort liability. It is practically bad fon 
reasons appr aring later. 

Fourth, there is a strong tendency to leave iff 
in unpatented articles entirely free Mo important, 
however, is the insistence by makers oO! iil sorts ot 
staples, especially chemicals, that thev shall not be 
liable merely because they happen to know what thei 
customers are doing with their products 

These last two forces tend toward a narrow ule, or 
none at all. The rule finally adopted wi not be 
directed by logic but by expediency 

Mercoid Case Creates Uncertainty 

The hive opinions in the VUercoid cas de mstrate 
the present uncertainty. The case turned on an unclean 
hands defense and the bearing thereon of an earlier 
decree, and there was no urgent need to sa nything 


about contributory infringement. The Court's 


opinion 


(Justices Douglas, Stone and Rutledg suggests the 
complete abolition of all contributory infringement 
liability, but possibly this opinion nly means that 
such liability will not be recognized w!] laintifl 
has unclean hands.* 

Justices Reed and Roberts appare nt favor the con 
ventional intent rule, and say that they cannot believ 
the Court means to abolish all liabilit 

Justice Frankfurter strenuously defends the intent 

x see cases ‘ n Rot s Sec Z 

3 4 udicate I Vy { T ma bh 

Throughout the preset pape ) s g 
vy ed Nott ng is considered Dut the tortious ira or the 


complained of 
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} 


rule as well grounded in law and morals. 


Justice Jackson correctly criticizes the intent rule 
is bad in theory, and seems to deny all contributory 
infringement liability, although there is nothing in his 
pinion inconsistent with his accepting some new 


ind better rule 


Justices Black and Murphy deny all liability because 


mntributory infring: nt is not defined in the Statute. 
[his opinion ignores the history of patent law, which 
is an ancient common law development imported into 


yur system by the use of ancient common law terms. 
\hen our statute gave an action for infringement (i. 

trespass On a patcit) it needed no further definition, 
and gave none Th courts were supposed Lo know, 


nd did know what 


ingement was, and when joint 
re Spass¢ son pat nts became common, the courts simply 


nade what they considered were the necessary mino1 


odifications of ordinary joint trespass rules and ap 


plied them. , That the xdifications do not work very 

ll suggests a further change, but surely does not 
istify complete denial of all joint liability. There is 
no more reason on statutory grounds to deny liability 
for joint than for sole infringement. Neither is defined 
in the statutes, and both are definable by common 


law methods. 


Practical Objections to the Intent Rule 


Ihe practical objections to the intent rule can best 
be shown by cases \n extreme example is found in 
Henry v. Dick, 224 U.S. 1, where the Court, arguendo, 
held that if an individual (primary intringer) were 
operating an infringing printing press, it would be con 


tributory intringen to sell ink knowing it was to be 


ised in running the press. Though there was a vigorous 


dissent in that case, tl ntent rule as thus exemplified, 
vas accepted by i t Justices, the divergence ol 


opinion being only he question as to whether there 
vas in fact primary ringement. And although the 
Dick case has been overruled on its main point, its 


infringement has not been 
the Viercoid case. 


objection to this rule is that 


definition of contributory 


seriously questioned 


The major practi 
inder it, vendors of all kinds of commodities are liable 
Oo! participation in t torts of others, over whom they 


have no control n be made liable by a simple 


notice trom the pal nter charging them with selling 
to specified infringing customers for infringing use 
Efficient sales organizations usually know for what 
their products a1 and under the intent rule are 
learly liable if the use is an infringing one. Most 


dealers, particularly those in basic commodities, includ 


ng chemicals, insist that they have a right to sell the 
yublic at large w ssuming any responsibility for 
the use of then Pp oducts ind that their knowledg« ol 
their customer's purpose is immaterial 

\ second and s US Db} ction is that the owners 
of very dubious pat by threats of contributory in 
fringement suits ag dealers in necessary supplies 
\ucusT, 1944 \ 0 


can and sometimes have led the dealers to refuse to sell 
an alleged intringer, thus putting him out of business 
without giving him a chance to infringe to such an 
extent as to force to trial the patent charged on. When 
threats are made to supply-dealers, who in some cases 
are very few in number, the patent lawyers of the 
dealers really decide, subject to the natural impulse to 
play safe, whether to put the customer out of business 
by means just as drastic as an injunction. The lawyers 
of the threatened and often frightened dealers should 
not be thus substituted for the courts. Everyone should 
have a right to buy supplies and to infringe so as to 
raise a justiciable question of patent validity. 

The intent rule is bad in theory, as Justice Jackson 
observes; it 1s practically bad in extreme cases, and it 
should be changed. The Bar has felt for years that 
a change could be forced by filing an extreme suit, such 
for instance, as one praying against a gasoline dealei 
an injunction forbidding his putting gasoline into the 
tanks of some model of car charged to infringe a 
patent. 

It has been suggested recently that the intent rule 
should be retained, but subjected to an exception ex 
cluding from its scope supplies for operating machines 
While this change would eliminate some of the more 
spectacular results of the intent rule, it is wholly illogi 
cal and arbitrary. Why permit the sale of ink to run 
an infringing press, while forbidding its sale for use in 
an infringing printing process or for printing a patented 
kind of book? This proposal does not meet the criticism 
of the chemical supply dealers, most of whose wares, 
when used for infringing, are used in process patent 
or composition patent infringement. The chemical 
trade wants to be free to sell its products to anybody 
and to let the producer take the sole responsibility for 


their use. 


Intent Rule Reduces Litigation 


While both practical and theoretical considerations 
show that the intent rule is too broad, there is no need 
entirely to deny all joint liability in patent cases. The 
practical application of the intent rule has been im 
measurably useful in simplifying litigation, and in 
protecting the just rights of patentees. 

Let us consider some typical cases where the liability 
should attach, always remembering that the alte 
native is vastly increased litigation against many small 
primary infringers, to whom the cost of litigation is 
out of all proportion to their interest, and who are 
therefore specially open to the levy of heavy tribut 
under the threat of suit or after the commencement of 
suit. 

Numerous infringers sell all the parts of an infring 
ing device, more or less disassembled for convenient 
packaging, so that the assembly into the patented struc- 
ture is made only by the ultimate consumer or by an in 
termediate dealer The sale of a device in knocked 


down condition has always been held to be infringe 
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ment,® and it should be. Any other holding would be 
outrageous. Strictly speaking, however, the assembler is 
the only direct infringer; the original maker merely 
sells a lot of separate and individually unpatented 
parts. 

Again, consider cases like the celebrated Kerosene 
Lamp case,® where the infringer copied the patented 
lamp, but omitted the glass chimney, which the ultimate 
consumer bought independently. ‘The sale of the 
whole lamp except the chimney, which the custome: 
supplied, was clearly contributory infringement. A 
contrary holding would be practically and theoretically 
wrong. This case is typical of many where the defendant 
made and sold parts of a patented combination, which 
parts had no practical use except in the combination, 
so that any normal use of them would infringe. These 
were the earliest contributory infringement cases, and 
the rule might well have been limited to them.? How- 
ever, the prestige of Robinson,® and of the Court of 
Appeals of the Sixth Circuit, when Taft and Lurton 
were on its bench,® led to the acceptance of the broader 
intent rule. 

[he Tesla Motor litigation!® demonstrates the need 
for some rule. For technical reasons the main patent 
was in process form, and covered the rotating field 
which is automatically set up in many alternating 
current motors, and practically all alternating current 
meters. The only primary infringers were the numerous 
ultimate users. The courts, under the contributory in 
fringement rule gave direct relief against a comparative- 
lv few builders of motors and meters which necessarily 
infringed when put into use. 

Similarly, in the Grant Tire litigation," simple and 
direct relief was had against a comparatively few 
rubber makers, whereas without the contributory in- 
fringement rule, a vast number of suits would have 
been brought against small carriage builders and re- 
pair men. The patent covered a tire composed of a 
special rim bought from the steel companies, a special 
rubber part (90% in value of the whole combination 
and useless for any other purpose) bought from the 
rubber makers, and two wires bought on the open 
market. The assemblers and users were the only 


+} 


primary infringers, but by suing the rubber makers as 


». Strobridge v. Lindsay, 6 Fed. 510. 

6. Wallace v. Holmes, F. ¢ 17100. 

7. The results in these cases doubtless could be attained on 
general principles of proximate cause. One who sells an article 
which when used will infringe can be held liable on the theory 
of the squib case. (Scott v. Shephard, 3 Wils. C. P. 403, 2 William 
Blackstone, 892 

8 Robinson on Patents, Section 924. 

9. Thompson-Houston v. Ohio Brass Company, 80 Fed. 712 
72h 

10. The cases involving this patent are largely collected in the 
Federal Digest under Patent 382,280 in the Table of Particular 
Patents although more are shown at 152 Fed. 467 

ll. The cases are largely collected in the Federal Digest under 
Patent 554,675 in the Table of Particular Patents 

12. Although the leading cases treat contributory infringement 
as a special form of joint trespass, even the modification here 
urged can be grounded on principles of proximate cause. It is 
reasonable to say that the sale of an article which may or may 
not be used in infringement is not per se the proximate cause 
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conuibutory intringers, the patentee got comparatively 


simple and wholly just compensation. 


Injustice of Abolition of Remedy for 
Contributory Infringement 

Ihe total abolition of the contributory infringement 
rule would work grave injustice both to patentees and 
to the hosts of small primary infringers who have here- 
tofore been protected from direct attack because of the 
easier and better remedy which let the patentee sue 
the original manufacturer of special parts 

It will be a calamity if the rule is not kept in a form 
sufhciently broad to cover these cases. Nobody should 
make parts or devices usable only in infringement, and 
the courts should give relief against such practices. It 
they do not, they will be swamped with little suits 
against hosts of little infringers. Patentees prefer to 
proceed in a simple way, but they can probably make 
as much money by a properly systematized collection 
organization, which carefully follows up small 
trespassers. 

Ihe rule also should cover an intermediate class of 
cases in which the defendant solicits or causes in- 
fringement with the products it sells. While it seems 
best that a maker of staple chemicals should be allowed 
to sell them freely regardless of the purpose of his cus 
tomer, he should not foment infringement by urging 
his customers to infringe or directing them to infringe. 
A reputable vendor of chemicals seldom suggests, 
indeed, he is usually careful not to suggest that his 
customer intringe. He sells only when his customer 
has independently decided on his course of action, and 
seeks a source of supply. ‘The rule ought to cover cases 
where a maker of supplies performs some overt act of 
teaching or urging a particular infringing use.!? That 
modification would meet Mr. Justice Jackson’s theoret 
ical objection to the intent rule. Tort liability should 
not depend on intent or knowledge, but only on overt 
acts. 

Considering the thermostat dealt with in the Mercoid 
case, the maker ought to be allowed to sell common 
thermostats on the open market, without incurring 
any liability whatever. He should not be allowed to 


} 


sell specially designed thermostats which have no 


practical use except in an infringing system.!% Nor 


of the infringing action of the buyer, but that the sale of the 
same article with directions as to how to use it in infringing is 
the proximate cause of the use taught. 

13. The case of Leeds and Catlin vy. Victor Talking Machine 


Company, 213 U. S. 325, has given a great deal of trouble. The 
Reed-Roberts opinion clearly shows where the trouble lies. If 
it is conceded, as there found, that a phonograph with one record 
which will play “Yankee Doodle” is a complete machine and 
that changing records so that the phonograph will play “Hail 
Columbia” is an unlawful and infringing reconstruction of the 
machine beyond the implied right of its owner, then the sale 
of records which have no practical use except in such unlawful 
reconstruction should be actionable. If that case is wrong, its 
error lies in the holding as to what is primary 
the owner of the phonograph and not in its holding as to what 
is unlawful contribution. Of course, present ideas about plaintiff's 


infringement by 


conduct might lead to a reversal of this case but that would not 
affect the basic question of contributory infringement here 


dealt with 
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NATIONAL SOVEREIGNTY AND 


should he be permitted to sell even a common 
thermostat when he combines it with directions o1 
circuit diagrams which lead his customer to infringe 


ind teach him how to do so. 


Conclusion 


In conclusion, while the old intent rule is objection- 
able in theory, and too broad in practice, the total 
ibolition of all contributory infringement liability 
would be wrong. Theoretically, joint participation in 


trespasses on patents should create some liability. 


INTERNATIONAL 


ORGANIZATION 


Practically, to force suits against numerous small 
primary infringers, by denying this simpler remedy, 
would be unfair to patentees, and oppressive to the 
public. It will be calamitous if liability is not rec 
ognized in the type of cases which originally created 
the rule, i.e., cases where defendant sells articles made 
specially for infringing use, and having no other normal 
use. It would be wiser and fairer, both to the patentee 
and the public, to hold that it is actionable to cause 
or induce infringement by selling suppties, and recom 
mending or teaching infringing uses of them. 


NATIONAL SOVEREIGNTY AND INTERNATIONAL 
ORGANIZATION 


By JOHN K. RUCKELSHAUS 


of the Indiana Bar 


I THE CONCLUSION of this war will our gov- 
ernment participate with other nations in the 
formation of a political organization with juris 

diction to determine international problems? One of 
the chief questions to be raised in considering this pro 
posed participation will be—Would our joining such 
an international organization involve a violation of our 
national sovereignty Many citizens will turn to the 
members of the legal profession for an answer to this 
confusing question. 

It is sometimes said that few people are concerned 
with the legal side of sovereignty. But under our con 
stitutional system of government it is impossible to 
avoid such a consideration. Cooley in his work Con 
stitutional Limutat defines the term “constitution” 
as “that body of rules and maxims in accordance with 
which the powers of sovereignty are habitually exer- 
cised”’.1_ Thus it would seem to follow that our question 


is necessarily legal in character, namely, whether a 


treaty providing for our participation with other na 
tions in the establishment of an international organi- 
zation for the settlement of problems among govern 


ments would be authorized by the Federal Constitu- 
tion. If we find constitutional sanction for a treaty 
of such a character, then there can be no justification 
for this charge that our joining such an international 
organization would violate our national sovereignty. 
By international organization we do not mean a super 
political state which will be empowered to determine 
domestic matters. However, such an organization 


would undoubtedly embody a world court, a council 


1. Cooley Constitutior Limitatior 8th ed. p. 3 


2. It can be claimed that the modern popular use of sovereignty 
means something other than the definition assumed by this writer; 
that sovereignty today usually is intended to refer to national in 


dependence. It is the contention of this paper that the modern 
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ol representative group with executive and legislative 
functions, with authority carefully limited to deal solely 
with designated international problems. 

Examine the meaning of this term “sovereignty” 
According to Webster's International Dictionary this 
word is defined: “The supreme political power, author- 
ity or status of person or persons whom the citizens 
as a body habitually obey; the power that determines 
and administers the government or state in the final 
analysis. ‘Thus, in a republic, as the United States, the 
sovereignty is in the body of enfranchised citizens.’’ 
Ihe Articles of Confederation expressly provided that 
sovereignty was vested in each of the thirteen states on 
colonies. But the Declaration of Independence and 
our Federal Constitution repudiated that theory and 
cecided that this supreme power was in the people of 
the United States as a whole. The verdict of the Civil 
War, of course, further vindicated the latter theory. 

Ihe people of the United States being sovereign had 
the right at the time they adopted our national Consti 
tution to delegate certain designated powers to thx 
federal government. Among the powers delegated to 
the Executive was the “power, by and with the advice 
and consent of the Senate, to make treaties, provided 
two-thirds of the Senators present concur”.’ This instru 
ment also provided that all treaties made together with 
the Federal Constitution and the laws made pursuant 
thereto “shall be the supreme law of the land; and the 
judges in every state shall be bound thereby, anything 
in the constitution or laws of any state to the contrary 
notwithstanding”. The individual states were further 


use of the term is not proper; that also there is involved in this 
discussion more than a difference over the definition of a word 
See an article entitled “Ihat Bugaboo—IThe Word ‘Sovereignty 
by Senator Joseph H. Ball, New York Times, Oct. 31, 1943 
Encyclopedia Britannica, vol. 21, p. 98, 14th edition. 


3. See Article II, Sec. 2, Federal Constitution. 
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more prohibited from making treaties 


Would the term “treaty” as used in our Constitution 


be broad enough to cover an agreement providing to) 
. , , 
our participation Witt otner nations nm the establish 
ment of an international organization 1powered to 
determine questions involving our nat yal govern 
ment It W yuld seem to we ciear tha S ich an agree 


ment would be a proper subject of a treaty under oun 


law Phe Supreme Court of the U1 d States through 
Mr. Justice Fiedd stated in Re Geofroy v. Riggs, 133 
uU.5 1890) 258, at page 267, as follows 
The treaty power as expressed in the Constitution is in 
terms unlimited exce] se} raints which are found 
n that instrument ag st t CuO e government Or 
| its departments ind t rising tror the nature ol ] 
vernm self ar f ) Ko ould not be 
contended that it \ nds s bar s ithorize what the 
Constitution forbids o1 change in t character of the 
eovernment ” ) ites OTF a CESS 
ol ar portior i i r without its 
conse ( i ) ) l I 4 LESE CX ) 
tor t S ) Der } limit t ' 
quest 1s on na ¢ ( 
5 rope t 7 ) } i 1 
proper 0 i f on 
COUT 
It has been asserted that tl s no cision wherein 
a court has decided that a treaty was invalid under ow 
law 
\ treaty obviously could not contain a provision 
which would nullify the Constitution itself \ problem 


might arise if an international organization was en 
trusted with the right to declare war tor all govern 


ments which were parties thereto, inc luding the United 


States, in view of the constitutional OvVision giving 
Congress the sole right to declare Wal However, 
no one se 1 ed to q ICs rT the aut! ) or our govern 
ment to bind itself to outlay war in accordance with 
the provisions of the Pact of Par Kellog Treaty 
adopted on August 27, 1928 \ treaty obligation on 
our part to wage wal would probably b egally effective 
only if Congress approved a declaration of war. 

Such a treaty would require a1 ipproval by a two 
thirds vote of the United States Senate \pproximately 
twelve hundred agreements involving our government 
with other countries have beco flective without this 


advice and consent of the Senate under the two-thirds 


provisi | kor CXalp Lexas tl Hawalian Islands 
and the Samoan Islands we innexed by executive 
reemen ther than bi tv. No one of these thre 
actS was accomplished by procedure designated by ow 
Federal Constitution B 1 tl nstance of the plan 
to be submitted at the close of tl present war, few 
vould seem seriously to suggest that oun participation 
With othe VOVCTHIN His I il Il ittional organiza 


tion should be accomplished by any other route than 


INTERNATIONAL 


ORGANIZATION 


by a treaty approved by the requisil number ol 
Senators 

At the very outset our Constitution expressly pro 
vided that the provisions Ol a treaty once duly idopl 
become the supreme law of the land Our courts have 
long recognized that a state law was superseded by 
a conflicting treaty provision. Thus, for illustration, 


] 


if a treaty between Canada and the United States pro 


vided that a Canadian citizen would inherit property 


in the United States in the same mann 


of our country, such a treaty provision would prevail 
even though there was a statute to the contrary in the 
state where the property of the deceased party was be 
ing administered.> It also has been held that a treaty 
provision will supersede a prior conflicting congressional 
enactment Lhe would appeal to D some qu stion 
whether a treaty provision would be abrogated bv a 
federal statute enacted at a time late in the date 


when the treaty was approved 
Phe above considerations should aflord us « 
ing proof that a treaty providing for our participation 


in an international organization to entor« rnational! 


is NOt inconsistent to the provisions 01 spirit of 
our Federal Constitution. On the contrary, the fram 
ers of that document saw to it that ou leral govern 
mental structure was so formulated as to leave ample 
room for our participation in international affairs. 
There is surely a distinction between the claim that it 
is unwise to exercise a specific power and tl claim 
that the power was never created 

Judge Robert N. Wilkin, of the United States Dis 
trict Court of the Northern District of Ohio, observed 


“An adherence to a world organization would there- 


fore be not so much a limiting oft Our national sovei 
cignty as an extension of the law by e now 
live”! Rather than a violation of our sovereignty, 
the adoption of a proposal for our parucipating in 
such an organization would constitute th xercise ol 


a constitutional powel expressly authorized y the soy 
reign peopl 

If such is the case, what Is the e€xplanatio tor this 
idea that a violation of national sovereignty is neces 
sarily involved when we elect to participate in an 
international organization? In conclusion it would be 


well to note one fundamental factor involved in this 


unfounded notion. In this idea that ¢ state oO 
nation is sovereign rather than the peop re is in 
volved a point of deep significanc: Ever our coun 


try modern political writers and speakers have repeat 
cdly reverted to the idea exemplified ie Articles 
ol Contederation, but repudiated by our Constitution, 


that the state is sovereign.!1! 


Would the men who wrote our Declara ion of In 


8. See 4 A.L.R. 1372, Baby v. Dubois, 1 Blackford 2 Le 
State, 45 Ind. App. 330 
9 See Hershey lreaty Making P cl I ] 
264, Vol. 1; 11 A.L.R. 166 
] Robert N. Wilkin Judicial Order | Bo P 
\ e Dar La Vol. XVIII, p. 155 
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pendence and our Constitution have agreed that even state or nation was not the primary source of political 


the people were sovereign—that nothing was of superior 


iuthority? Even that contention would have to be 


qualified For the Declaration ol Independence reads 


self-evident: That all men are 


endowed by their Creator with 


We hold these truths to be 
created equal; th 


ertain unalienable rights; that among these are life, 


liberty, and the pursuit ol 
} 


rignts 


happiness; that, to secure these 


governments are instituted among men, deriving 


their just powers from the consent of the governed; 


From the above it is clear that the universal God-given 


natural law is sovereign; that within that framework 


the people do have the ultimate authority. Govern- 


ments do not derive unlimited power from the consent 


yf the governed. It is significant that according to this 


locument governments derive only their just powers 
om the consent of t yverned 
Mr. John Quincy Adams in a remarkable speech - le 
brating the fiftieth anniversary of the date when Wash 


office as president of the United 
1839, at New York City: 


negton took the oath of 


States said, on April an 


The Declaration of Independence and the Constitution 


oft the United Sta e parts of one consistent whole, 
founded upon one and the same theory of government, 
then new in practice, though not as a theory, for it had 
been working self to mind of man for many ages, 
nd had beer spec y expounded in the writings o 
Locke, thougt t had never before been adopted by a 


reat nation in pi 


There are yet ven at this « many speculative ob 


jections to this theo Even in our own country, there 


ire still philos yph o den the principles asserted 
in the Declaratior self-evident truths—who deny the 
natural equalit nd unalienable rights of men—who deny 
hat the pt yple il egitim source ol powel 
ho deny that j powers of government are derived 
ron 1€ Col governed. Neither your time, 
ior perhaps the nature of this occasion, permit 
me here to e1 ie examination of this anti 
revolutionary theo h arrays state sovereignty against 
constituent so nty of the people, and distorts the 
Constitution of the I 1 States into a league of friend 
ship between conted corporations. I spe ik to matters 
f fact. Ther § Declaration of Independence, and 
there is the Constit f the United States—let them 


spt ik for thenrtse 


\ late great philosopher insisted that there were 


| 


I world, one who subscribed 


ol peop! ] ( 


two types 
ted such as a fact and the othe 


to an absolute and 


ho subscribed to a tain absolute and denied it. In 
our time we have irgely repudiated the proposition 
that above all humai thority is God and the universal 


moral or natural that such alone is absolute o1 


ny have consciously or uncon 


Inste a 


turned to 


sovereign 


sciously state as the substitute for the 


old absolute; tl Stat xr the nation has been made 


overeign. Under our traditional American system the 





1] Garner | l ‘ Chapter VIAL 
12. It is interesting e that both Plato and Aristotle sub 
cl ed to t pe { e na il law alone was sov 
g See Pla I 715 Aristotle Politics”, 4.4; 3.15 
to said, “I see ch the law is above the rulers 

I the ers are e laws, has salvation 
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authority On the contrary, the people within the 


framework of God-given natural law were sovereign 
Ihe people created a federal government to handle na 
tional problems. Under that American constitutional 
system international law which governed international 
problems was expressly recognized. 

It is recognized that there are alternative political 
theories not embraced by either of the schools of thought 
which would place sovereignty in the people subject to 
the natural law or in the state. In November, 1943, 
Time, and Fortune prepared a joint 


Form of Government’. ‘The 


the editors of Life, 
statement entitled “Our 
editors described a third view when they said: 
conclusions about government 


The eighteenth century 


are no longer taken for granted; the acids of modernity 
Modern man no longer 


His philosophizing per 


have eaten them away accepts 
the absolute of “natural rights”. 
suades him that he conferred these rights on himself and 


can therefore take them back. 


James Wilson was one of the six men who signed both 
the Declaration of Independence and the Constitution. 
He wisely predicted the consequence ol abandoning 
the natural rights philosophy, when he said: 

If this view be a just view of things, then under civil society 
government 


man is not only made for, but made by the 


he is nothing but what the society frames; he can claim 
nothing but what the society provides.15 

Phis point of view which would put sovereignty in 

the people uncontrolled by the natural law has not evi 

denced sufficient strength to stop the march toward the 

absolute state. 


In this abandonment of the philosophy of — the 
Declaration of Independence and the acceptance of the 
idea of national sovereignty there rests an important 
explanation of the modern notion of the inevitability ol 


international anarchy. If the state is sovereign, then it 


is difficult to conceive of any law or organization for 


If the 


a universal natural God-given law are 


its administration beyond the national frontier. 


people unde 
sovereign, it is reasonable to conclude that a part of 


this natural law must have to do with international 


affairs. Such undoubtedly was the general concept of 
the men who formulated our Constitution. ‘They said 
so. If we are to succeed in doing our fair share toward 
the establishment of an international organization with 
the authority to determine disputes between govern 
ments on the basis of law, it might be well to follow 


the lead of those men who drafted our Declaration of 


Independence and formulated our Federal Constitution 
by repudiating this mistaken notion of “national sover 


ecignty” 


> 


place sovereignty in the people subject to the natural 


and recapturing their philosophy which would 


law. 


13. World's Best Orations, Vol. I, p. 92 

14. Karl Marx, “Marx Engels Critical Edition”, Vol. I, p. 590 
Marx states, “That each man has a value as a sovereign being 
is an illusion, a dream and a postulate of Christianity which af 
firms that every man has a soul 

15. The Works of James Wilson, edited by James DeWitt An 
drews, Chicago, 1896. 
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Hitler’s Secret Weapon 
HE “Robot plane” has now been employed by the 
Nazi Fuehrer long enough to permit the British and 
our own military authorities to appraise its purposes 
and its effects. 

We do not here propose to deal with tactical and 
strategic considerations, but there is one phase of this 
murderous assault which every American citizen should 
study with deep concern. 

The “Robot plane” is a manifestation of the extremes 
to which the horrors of war can be carried by desperate 
conscienceless killers. 

It is powerless to prevent an invasion or an attack, 
because its missiles must travel in a fixed direction subject 
to almost no variation, and can therefore be avoided by a 
mobile fleet or a maneuvering army. Its chief effective- 
ness, therefore, is the destruction of cities and non-com- 
batant citizens. 

It possesses another use, almost as base and cruel. It 
can be and is being used as a weapon of propaganda, to 
deceive the civil population of the lands dominated by 
Nazism, and to lead them to a false hope of ultimate 
victory. 

This great and growing menace to those of us who wish 
to live in a free world, should strengthen our determina- 
tion to continue the struggle for victory until all aggressors 
shall be stripped of power to resort again to armed con- 
flict for acquiring the lands and possessions of other 
nations. 

There is growing evidence of an accord that the dis- 
cussion of the terms of peace cannot make much worth- 
while progress, until those who have plunged the world 
into war are deprived of power to start another conflict. 

There seems also to be a growing public opinion that 
the difficulty of such a task does not justify the abandon- 
ment of effort for a permanent peace, through some con- 
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certed plan devised and guaranteed by the peace-loving 
nations, which shall substitute justice for force in the 
settlement of controversies between nations. 

Unless such international agreement is reached, the 
Robot plane of the next war may be so perfected that this 
planet will not be a fit place for human habitation. 

Hitler’s secret weapon calls for the serious consideration 
of men of our profession, because it is a threat to govern- 
ment by law, and because it involves the framing of the 
most important of all international contracts and relation- 
ships, a contract on which will depend the possibility of 
permanent world peace. Unless the world unites to forbid 
the resort to the use of such weapons, we face the un- 


checked sequence of wars for conquest. 


Lawyers of the Americas Meet Again for 
Consultations 
S this issue of the JouRNAL goes to press, a consider- 
able number of members of the American Bar Asso- 
ciation are in Mexico City as its delegates to the an- 
nual convocation of the Inter-American Bar Association. 
The objective of that organization, formed a few years 
ago with the active cooperation of the American Bar Asso- 
ciation, is to federate the organized Bar of all of the coun- 
tries of North, South and Central America, into a group 
for discussion and cooperation as to matters of common 
interest to the profession of law and to the public in this 
hemisphere. 

The rise and seasoning of this promising confederation 
have taken place against the background of World War II 
and have gone forward despite the severe handicaps im- 
posed by distances, travel restrictions, and inevitable pre- 
occupations with other tasks. But if the war has brought 
impediments, it has led also to a heartening growth of 
unity and solidarity among the lawyers of the Americas 
and has given an enhanced public importance to such 
meetings as have been held, in Washington two years 
ago, in Rio de Janeiro last year, and in Mexico City this 
year. 

Lawyers have naturally been leaders, in virtually all 
of the countries represented, in fostering a unity among 
the nations of the two continents and an adherence to the 
cause of the United Nations in the mighty struggle 
against the foes of peace, justice and law. This year’s 
sessions will, it is earnestly anticipated, be a factor in 
furthering a common understanding as well as concerted 
endeavors for a post-war world which will hold fast to the 


republican government 


fundamentals of responsible 
through democratic processes. 

As heretofore, the delegation of lawyers from the United 
States is appropriately headed by the President of the 
American Bar Association. A fortunate and timely 


aspect is that this year’s President of the Association, Mr. 
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EDITORIALS 


Joseph W. Henderson, of Philadelphia, is able to deliver 
in Spanish the address which he prepared for this meeting 
in Mexico City. Its title and theme are in the vital field 
of “International Justice According to Law.” The Eng- 
lish version of this address is published elsewhere in this 
issue. It deserves careful reading by all members of the 
Association. 

In a most significant fashion, President Henderson 
traces first the great and enduring strides of progress 
which have been made, in this hemisphere, for the pacific 
settlement of controversies between nations, by means of 
orderly arbitrament or adjudication based on the principles 
of justice, fair play and developing precedents which take 
on the character of law. He pays a well-deserved tribute 
to the leadership and the constructive contributions which 
have been provided by outstanding lawyers and jurists of 
many of the American countries, and the support which 
they have received from the rank and file of the profes- 
sion of law in their lands. The great and growing impor- 
tance of the World Court is also shown and stressed. This 
all makes an interesting and timely chronicle. 

Basically, President Henderson’s appeal is that the 
lawyers of all of the Americas shall now interest them- 
selves actively and insistently in the great project of 
establishing the rule of law, justice and impartial adjudi- 
cation throughout the post-war world. 

President Henderson declares the Permanent Court of 
International Justice to be “the outstanding token of a 
future world of justice based on law.” The strengthen- 
ing of the principle and practice of adjudication in inter- 
national disputes and conflicts he regards as “particularly 
poignant” for the legal profession. “Unless the peace of 
the future is to have sound legal foundations,” he de- 
clared, “it is not likely to be enduring. The alternative 
of law is anarchy.” He expresses confidence that Ameri- 
can lawyers can have a large, perhaps decisive, voice in 
accomplishing an adequate post-war structure of inter- 
national justice. 

In this as in other public discussions, President Hen- 
derson reveals his basic belief that the overthrowing of 
arbitrary power and the establishing of the rule of law, 
in the international sphere, have a basic relationship to 
the maintenance of free government and human rights 
based on law rather than discretion, in the government and 
life of each republic. If absolutism is permitted to rule 
the world, the domestic affairs of no country can be ex- 
pected to escape the ascendancy of arbitrary power based 
on discretion, however well meant. In contending for the 
establishment of law and adjudication in international 
affairs, American lawyers are not merely helping to pre- 
vent recurring wars and to safeguard the peace. They 
are fighting for things which are essential to preserving, 
in their respective countries, the atmosphere of free gov- 
ernment and the independence of the profession of law. 
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In short, they are helping to save and continue conditions 
which are necessary for the continuance of impartial and 
independent courts, a useful and courageous profession, 
and the service given by lawyers to clients engaged in 
perpetuating the advantages of the American system of 
private enterprise. 

Thus, it will be seen that the American Bar Associa- 
tion’s traditional adherence to and support for the cause 
of “international justice according to law” are all a part 
of the same contest which the Association is waging, in 
the Congress and in the forum of public opinion, against 
administrative absolutism in any form and against the 
substitution of unreviewed discretion for the orderly proc- 
esses of adjudication and the law-governed enforcement 
of human rights. The future of lawyers as well as of law 
is at stake, in both contests. The struggle for law and 
adjudication and the substance of rights, in the internal 
affairs of the nations, will not be long won or securely 
held if the effort for law and justice among nations is 
suffered to fail. 

The topic of President Henderson’s forthright address 
in Mexico City seems certain to be of outstanding interest 
in the deliberations of the Association, its House of Dele- 
gates and its Assembly, when those bodies meet in Chicago 


on September 11. 


Proposed Amendments to Federal Rules 
of Civil Procedure 


N THE July issue comment was made on the proposed 
amendments to the Federal Rules of Civil Procedure 
and the invitation extended to the Bench and Bar to 

examine them and submit their suggestions and criticism. 

It will be remembered that the Enabling Act provides 
that the Rules must be presented to Congress on the 
beginning of a regular session and shall not go into effect 
until after the close of that session. Prompt action is 
necessary to avoid long delay. 

Bar associations and others were invited to submit their 
reports, criticism and suggestions by September 1. It 
is reported that many committees have been appointed 
and are at work. It will be appreciated if they will transmit 
to the Advisory Committee, Supreme Court Building, 
Washington 13, D. C., by September 1, all suggestions 
then ready for consideration. Additional suggestions may 
be submitted and will be considered if received before 
final report of the Advisory Committee is submitted to 
the Court. 

The Advisory Committee does not wish to burden the 
Court with the consideration of amendments for which 
no real necessity exists. An expression of preference is 
desired between the various “alternates” contained in the 
preliminary draft. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN‘ 


Judgments Fraudulently Obtained—Relief 
by Proceedings Other Than Bill of Review 


When a clear case of fraud in the course of soliciting a patent 
and in prosecuting infringement litigation thereon and an 
attempt by the patent owner to subvert the administration of 
justice is brought to the attention of a federal appellate court 
after the expiration of the normal time for reconsideration of 
its judgment, that court, in the exercise of its inherent judicial 
power has the power to, and should, vacate its judgment and 
remand the cause to the District Court for such further action 
as may be appropriate. The customary proceeding by bill 
of review in the District Court is not the exclusive remedy. 


Hazel-Atlas Glass Company v. Hartford-Empire Com 
pany; and Shawkee Manufacturtr 
Glass Company, McKee 
Haub v. Hartford-En pire Company, 88 I ed 
Ops. 936; 64 Sup. Ct. Rep. 997; U.S Law Week 
and 4396 No. 398, argued February 9 and 10, decided 
Mav 15, 1944 


Company, Glenshaw 
George R. 
Adv. 


1388 


Gla 


to-troul decisions 


the same subject matter. Mr. Justice 
the Court. Mr. Just 
mitted a dissenting opinion concur 
Rrep and M1 


also dissented but 


hese are two five irising out ol 
Biack delivered 


sub 


ROBERTS 
d in by Mr. Justice 


CHIEF JUSTIC! 


the opinion o 


Justice FRANKFURTER. The 


concurred only in “the result sug 


gested” in the dissenting opinion 


permit a full statement of the 


Space does not circum 


stances out of which thes d emerged Fo 


ecIsSIONS 
present purposes it will have to suffice to state that cer 


tain conduct on the part of those interested in procuring 


the patent in question was regarded by the 


opinion, and apparently concurred in also by the dissent 
ing opinion, as constituting a fraud upon the United 


States Patent Ofhce 


majority 


in the procurement of the patent; 


and that those circumstances further 


conduct before the courts in litt 


constituted a fraud upon the courts and an attempt to 


subvert the administration of justi 


The Supreme Court accordingly held, by the majori 
tv opinion, in reversing a two-to-one decision of th 


Circuit Court of hat the Court 


of Appeals, upon petition and supporting affidavits set 
| I my 


forth the | 


ting circumstances in question, should hav 
vacated the judgments entered by that court in these 
two cases some ten years earlier, in which judgments 
the patent in question had been held valid and in 


fringed; and that the District Court should be instructed 


to set aside its judgments of validity and infringement 
and to take such further action as would ippear neces 


sary and appropriate 


* (ASSISTED 


cas 


James L, Homer and Is H. Far I 


) 


162 


The dissenting opinion, while apparently not ques 
tioning the factual premises on whic! majority 


acted, and recognizing that “the t mptation might be 


strong to break new ground in this cas if the peti 
tioners “were otherwise remediless” insisted that there 
was an established procedure lor such situations aS Was 
her presented, Viz. 

a suit in equity in the District Coun set aside o1 
amend the judgment. Such a proceedin required by 
settled federal law and would be tried t should be, 
in open court with living witnesses instead of through the 
unsatislactory method of afhidavits 
hat being the established procedut e dissenting 

opinion urged, “respect for orderly methods of proce 


dure is especially important in a case of this sort,’ 
particula y where, as here, there was s 1Ous question 
as to the standing of the petitioners tO maintain any 
proceeding for the relief sought, in v1 t their own 
prio! knowledge and possible acqulescen¢ not ac il 
participation in, and acceptance of th venefits of, the 
uleged iniquitous conduct. J hese ‘‘serlous controverted 
issues” ought not to be resolved in is § mary 
procedure said the disse nting opinion 

Phe majority opinion’ did not regard standing 
of the petitioners as material to the problem presented 
Where, as here, a litigant was seekil y tO MmISUS the 
patent monopoly and has been PULITY I tamp ring 
with the administration of justice, the public interest 
is paramount and the standing of the parties calling 
these matters to the attention of the courts was not ol 
controlling significance. 

\s to the procedural question, the majority opinion 
recognized that “‘customarily” the mode of remedy in 
these situations was that pointed out b diss i 
opinion; but the majority insisted that t po lay in 
the courts, not in the procedurt by ] that pow 
had been brought into action. Wh inderlying 
situation was so clear as that opiniotr 1 as n the 
dissenting opinion appears to have regard d it, the 
majority opinion was clearly impressed with the thought 
that the procedural objection was Ol! LO yn 
ind not substance 

loo oiten has the judicial powe! l] ( ssarily [ 
tered itself, to its own detriment and to the injury of 
the public, with the response that “y think you're 
entitled to reli but vou’ ve adopted 1 vrong remed 
Simplification of our ponderous coul Y res is 
commendable even if in doing so precedent 1s dis arded 
The principle of summary judgment proceedings has 
recently been yonized as a progressive step in 
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modernization of o deral procedure (Rule 56). But 

is also recognized i itilization of this procedural 

mplement, where there are serious questions of fact 
| | 


ind inferences to be drawn therefrom the matter should 


nt be disposed ol 
i 


ifidavits and counter affidavits 


nd accordingly sui iry judgment procedure should 
not be entertained it h situations See Rule 56 (c) 
nd (d ind cases thereundet Here, perhaps, is the 
ndamental test of propriety of these divergent 
ynclusions in the cases here reported 
Here perhaps, als be an explanation of the 
nt dissent of the Curer Justict It may be that he 
is unwilling to concur, on this summary showing, in 
positive factual conclusions on which the Court 
ounded its actiotr nd in which even the dissenting 
inion appears to concurred. Only an examina 
mn of the record wi veal the fundamental propriety 
n making, or 1 ISI] to make, the positive factual 
ynclusions on WwW } it | Sse cases were decided. 
No. 398 was argued by Mr. Stephen H. Philbin for 
Hazel-Atlas Glass ¢ ind by Mr. Francis W. Cole fon 


Hartford-Empire Co., and No. 423 by Mr. William B. 
Jaspert for Shawk Mat 
Mir. Francis W. Co 


ifacturing Co., et al., and by 
Hartford-Empire Co 





Self-Crimination—Use of the Mails 


to Defraud 


Evidence 


[he provisions of the Fourth and Fifth Amendments against 
self-crimination do not apply to the use in the federal tribunals 
of testimony taken in state courts under a state statute which 
compels disclosure but grants immunity from state prosecution 
for acts so disclosed. The immunity granted by those amend- 
ments is from prosecution for federal offenses, disclosed under 
the compulsion of the federal tribunals. 


Feldman v. U. S., 88 L. ed. Adv. Ops. 1046; 64 Sup 


Cr Rep 1082: U.S. ] Week 4420 No. 193, argued 
December 17, 1943, decided May 29, 1944 

The accused was indicted for using the mails to fur- 

i fraudulent s« His conviction was afhirmed 


Appeals, one judge dissenting 


I cas is broug Sup Court by certiorari 
» consider the sit stion whether the admission 

yf testimony pi ziven by the accused in suppl 
ntary proceedings i state court deprived him of the 
yptection of the Fifth Amendment against being “com 

pelled in any crimil se to be a witness against him 

The judgment of conviction was affirmed. 

Pursuant to New York procedure, known as suppl 
ntar' proc ding t ict ised was called as a witness 

yn several occasions tween March 31, 1936, and Sep 
mber 29, 1939. J Ni York immunity statute mere 
provided that a tor might not be excused from 
stifving because of s crimination but that his testi 
] could 1 I lence in a subsequent 
iminal pro st him. By an Act of March 
+, 1938, New York d the debtor’s immunity so 
Gust, 1944 Ve 0 


as to free him from prosecution because of any matter 
revealed in his testimony. While the earlier provision 
was in effect, the accused testified that he was unem 
ployed, paid his rent from funds supplied by his family, 
owed about $340,000 and contemplated immediat« 
bankruptcy; that once a month his father sent him a 
book of signed checks and large sums of money which 
he used to cover checks cashed earlier. 

Ihe federal charge was the use of the mails in a 
scheme to defraud executed by “kiting’’ checks. In the 
trial, the Government introduced Feldman’s testimony 
in the New York supplementary proceedings. He did 
not take the stand. 

The opinon of the Court was delivered by Mr. Jus 
tice FRANKFURTER. Opening the discussion of the rules of 


law involved, Mr. Justice FRANKFURTER says 


We put to one side all these subtler issues because we 
think they cannot dispose of the case. And so we come di 
rectly to the main question, namely whether the Fifth 
Amendment prohibited the admission against Feldman 
upon his trial in a federal court of the earlier testimony 
given by him in the state courts. While the point has not 
been formally decided, we deem the answer to be controlled 
by a long series of decisions expressing basi principles of 
our federation 


Phe effective enforcement of a well designed penal code 
is of course indispensable for social security But the Bill 
of Rights was added to the original Constitution in the 


conviction th 


hat too high a price may be paid even for the 
unhampered enforcement of the criminal law and that, in 
its attainment, other social objects of a free society should 
not be sacrificed. We are immediately concerned with 
the Fourth and Fifth Amendments, intertwined as they are 
and expressing as they do supple menting phase s of the same 
constitutional purpose—to maintain inviolate large areas of 
personal privacy The efforts of the courts and their off 
cials to bring the guilty to punishment, praiseworthy as 
they are, are not to be aided by the sacvifice of those great 
principles [of the Fourth and Fifth Amendments] estab 


lished by vears of endeavor and suffering which have re 
sulted in their embodiment in the fundamental law of the 


land.” 


But for more than one hundred years, ever since Barro 


\ Baltimo e,7 Pet. 243, one of the settled principles of our 
Constitution has been that these Amendments protect only 
iwainst invasion of civil liberties by the Government whose 


conduct they alone limit 
| 


Conversely, a State cannot 
V Operating within its constitutional powers restrict the 
operations of the National Government within its sphere 
rhe distinctive operations of the two governments within 
their respective spheres is basic to our federal constitutional 


system, howsoever complicated and difficult the practical 


accommodations to it may be The matter was put in 
classic terms in what Chief Justice Taft called “the great 
judgment,” of Chief Justice Taney in Ableman \v 


Booth, 21 How. 506, 516: “the powers of the General Gov 
ernment, and of the State, although both exist and are 
exercised within the same territorial limits, are yet separate 
ind distinct sovereignties, acting separately and independ 
ently of each other, within their respective spheres. And the 
sphere of action appropriated to the United States is as 
far beyond the reach of the judicial process issued by 
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state judge or a state court, as if the line of division was 
traced by landmarks and monuments visible to the eye. 


Declaring that this principle had governed a series of 
decisions which for all practical purposes covers this 
case, Mr. Justice FRANKFURTER proceeds to examine the 
ipplicable statutes and decisions and says: 

The Constitution prohibits an invasion of privacy only 

in proceedings over which the Government has control... . 

The Government here is not seeking to benefit by evidence 

which it extorted. It had no power either to compel testimo- 

ny in the state court or to forestall such disclosure as a 

means of avoiding possible interference with the enforce- 

ment of the federal penal code. Whether testimony in a 

New York court should be compelled in exchange for im- 

munity from prosecution under the penal laws of New York 

is for New York to say. For what purposes the United States 
may deem the disclosure of testimony more important than 
prosecution for federal crimes is for Congress to say. It has 
seen fit to make the exchange very sparingly... . Certainly 
it is not for New York to determine when, because it suits 
its local policy to employ testimonial compulsion, it will 
relieve from federal prosecution “for or on account of any 
transaction, matter or thing concerning which” a New 

York court may have seen fit to require testimony. Such 

would be the practical result of sustaining petitioner's 

claim. The immunity from prosecution, like the privilege 
against testifying which it supplants, pertains to a prosecu 
tion in the same jurisdiction. Otherwise the criminal law 
of the United States would be at the hazard of carelessness 
or connivance in some petty civil litigation in any state 
court, quite beyond the reach even of the most alert watch 
fulness by law officers of the Government 


Mr. Justice Murpuy and Mr. Justice JACKSON took 
no part in the consideration or decision of this case. 
Mr. Justice BLack delivered a dissenting opinion in 
which Mr. Justice DoucLas and Mr. Justice RUTLEDGE 
joined. Boyd v. Untted States, Betts v. Brady, and 
McNabb vy. United States are quoted with approval and 
of those cases Mr. Justice BLACK says 
I do not base my dissent upon judicially defined 
concepts of procedural due process or upon judge-made 
rules of evidence. The Bill of Rights, proposed in 1789 by 
the First Congress convened under our Constitution, and 
quickly ratified by the States in 1791, declares in part that, 
“No person shall be compelled in any Criminal Case 
to be a witness against himself.” Amend. V, Constitution 
of the United States. Never since the Bill of Rights was 
idopted, until today, has this Court sustained a single con- 
viction for a federal offense which rested on _ self-in 
criminatory testimony forced from the accused. I cannot 
igree to do so now 
. . * 

\s the Fifth Amendment heretofore has been inter- 
preted, Feldman’s testimony could not have been used for 
this purpose had it been compelled by a federal court 
rather than the state court. This would have been true 
whether the federal court proceeding had been non 
criminal or criminal, and whether Feldman had testified 
aS a mere witness or as a defendant. Nor could his forced 
testimony have been used had it been compelled by federal 
officers outside of a court room; by foreign detectives in a 
foreign country inquiring into commission of an offense 
against the United States committed on the high seas 
or by state officers interrogating a suspect for the purpose 
of enforcing a federal law 


> > > 
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Today, however, the Court adopts a different approach 
to the task of construing the Fifth Amendment. We are now 
told that under certain circumstances compelled testimony 
is purged of the fatal taint which the Fifth Amendment 
places upon it, and that an accused can be convicted in a 
federal court on words he was forced to speak. 

Surely such a holding is not to be justified by the 
language of that Amendment. Within its sweeping 
probibition are found no exceptions based upon the per- 
sons who compel, their purpose in compelling, or their 
method of compelling, whether by threats of imprisonment, 
physical torture, or other means. Testimony is no less 
compelled because a state rather than a federal officer 
compels it, or because the state officer appears to be pri- 
marily interested at the moment in enforcing a state rather 
than a federal law. 

> >. * 

It is impossible for me to reconcile today’s restrictive 
interpretation of the prohibition against compelled self- 
incrimination with the principle of broad construction 
which this Court heretofore has deemed essential to full 
preservation of the basic safeguards of liberty specifically 
enumerated in the Bill of Rights. The protections ex- 
plicitly afforded the individual by the Bill of Rights 
represent a large part of the characteristics which dis- 
tinguish free from totalitarian government. Under our 
Constitutional system the privileges it embodies and the 
rights it secures were intended to be above and beyond 
the power of any branch of government to mutilate or 
destroy. We have no assurance that the fears of those who 
drafted and adopted our Bill of Rights were groundless, 
nor that the reasons for those fears no longer exist. Ancient 
evils historically associated with the possession of un- 
qualified power to impose criminal punishment on in 
dividuals have a dangerous habit of reappearing when tried 
safeguards are removed. 

The case was argued by Mr. Seymour M. Klein for 


~ 


Feldman and by Mr. Chester T. Lane for the Govern- 


ment. 


Appellate Procedure—Review 
of Questions of Local Law 


In a judicial proceeding instituted in the insular courts of 
Puerto Rico involving questions of insular law, the review by 
the federal courts of the decisions of the local courts of our 
insular possessions in matters of peculiarly local concern should 
leave appropriate scope for the development by the courts of 
a system of law suitable to local customs and needs. 


Carlos M. DeCastro v. Board of Commissioners of 
San Juan, 88 L. ed. Adv. Ops. 1035; 64 Sup. Ct. Rep. 
1121; U. S. Law Week 4431. (No. 349, argued April 24, 
decided May 29, 1944). 

This proceeding was institvted in the District Court 
of San Juan, Puerto Rico, to review the action of the 
Board of Commissioners of the City of San Juan in 
removing from office the city manager appointed by 
that Board. The District Court of San Juan sustained 
the Board. The Supreme Court of Puerto Rico reversed 
the insular District Court and directed that the city 
manager be reinstated. On appeal to the Court of 
Appeals, First Circuit, that court affirmed and the 
Supreme Court of the United States denied certiorari. 

On the remand the Supreme Court of Puerto Rico, 
on motion of the Board of Commissioners, stayed ex- 


ecution of its first judgment insofar as it ordered rein- 
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proach statement, on the ground that the term of office had hus interpreted and read in its context the principle, as 
re now xpired after the decision of the Court of Appeals on the restated in the Bonet case, that to justify reversal by the 
sis federal courts of a decision of an insular supreme cour 
mony first appeal. The insular court concluded that the — GUSss 


:dment in a matter of local concern, “the error must be clear 


t ; > of tl ity mana years, i , g “ 
A ins ear of office of the city manag . four years, if or manifest; the interpretation must be inescapably wrong, 
the city manager during that period observed good is not a mere mechanical device which requires or ad- 
by the havior. On appeal the Circuit Court of Appeals mits, save in exceptional cases, of the summary disposi- 
eeping ifirmed and the Supreme Court granted certiorari tion of appeals from that court. Nor does it minimize 
hes ' , . : the importance digni a late i i 
alk ar yecause serious questions had been raised in respect to Pp wce or dignity of the appellate function in 
r their : é ; lecisi . such cases. On the contrary, we think that it imposes on 
the appropriate ru governing decision of cases in . om : 
nment pees. | S. * the Court of Appeals and on this Court the peculiarly 
no less volving local laws brought from the insular courts of delicate task of examining and appraising the local law in 
officer Puerto Rico for review by the Court of Appeals and its setting, with the sympathetic disposition to safeguard 
be pri by the Supreme Court. The judgment of the Circuit in matters of local concern the adaptability of the law 
rather Court of Appeals was affirmed. to local practices and needs. It is one which ordinarly 
= ; : , —_ cannot be performed summarily or without full argument 
Mr. Chief Justice Srone delivered the opinion of the ; . 
; ‘ and examination of the legal questions involved. But 
Court. After commenting on the grounds for the deci if in the light of such an examination it is found that the 
trictive . . . . . , = 
: eal sion by the Court of Appeals and reviewing and inter rule adopted by the local tribunal is an intelligible one 
a se $ y . ° 
ti weting prior decisions, he says: not shown to be out of harmony with local law or practice, 
ruction ° ° . , 
- fone Our opinion in the Bonet case was the culmination of it is not to be rejected because we think a better could 
-ifically fforts by this Court to insure a review by the federal have been devised sa because we find it out of harmony 
ay eS ; . with our own traditional system of law and _ statutory 
yns eX courts of decisions of the local courts of our insular 5 
, ’ . construction 
Rights possessions in matter f peculiarly local concern which ‘ a ” 
ch dis- should leave appropriate scope for the development by : 
. . . . ere remains or consideration 1 appropriate ap 
rt f lerat tl t 
ler our those courts of a system of law which differing from our ; ae 
plication of these principles to the facts of the present case 
nd the own in its origins and principles, would nevertheless be 
bevond suitable to local customs and needs Here the Cuter Justice reviews the legislative history 
late or ‘ ‘i ‘ of the Puerto Rican statutes applicable to the con 
wh , : Fr ge - 
ys WilO : - Yr we . i P ¢ _ " 
ndl From the beginning we have recognized that the ap troversy, examines its Civil Service Act, analyzes the 
indless, . . 2 Tk . 
‘onde pellate review of insular cases was not given to the federal local decisions and those of the United States courts, 
res courts for the purpose of superimposing upon the Spanish and concludes as follows: 
on in law our common law preconceptions, except so far as that In view of these considerations and of the principles 
n tried law must yield to tl xpressed will of the United States. long observed by this Court in reviewing decisions of the 
Hence we have emphasized as a cardinal principle of insular courts, which we have stated, we cannot say that 
t= for review in such cases that the mere fact that our own we should not defer to the view of the Supreme Court of 
system of law and statutory construction would call for Puerto Rico that the meaning of § 21, when examined 
yovern- : : ~ q , ; 
wre the application of one rule to a given set of facts, does with the related provisions of Act No. 99, in the light of 
not preclude the adoption of a different one by the insular the prevailing practical construction of it, is not so plain 
courts. . . . If the rule thus announced by the insular and unambiguous as to preclude resort to extrinsic aids 
ourt is one which is not plainly inconsistent with estab to interpretation. Nor can we say, that the practical 
lished principles of the local law, or in their absence is one construction given the Act, together with the strong 
wccepted by the practice of the community, it will not be presumption against life tenures, and the principle, ac 
purts - rejected here merely because it is not in logical harmony cepted by the Supreme Court of Puerto Rico on the 
view J " ° ° . ; 7 > oT) vert st) “ ; tie 
oa a th the rules which we would apply to a community within authority of nume rous American decisions, that ambiguities 
1 should the United States. It will be rejected only on a clea should be resolved _ favor of the gnc = of office 
vere > > t » - , 
saute ot showing that the rule applied by the local court does seer ey insufficient to support the construction which 
} . it adoprec 
violence to recognized principles of local law or established F 
ers of practices of the local community The case was argued by Mr. William Cattron Rigby 
Rep. ° * ° for DeCastro and by Mr. F. Fernandez Cuyar for Board 
719 . Icey > 
ril 24, Repeated admonitions that in cases coming from the of Commissioners. 
Puerto Rican insular courts to the federal courts for 
Court review, where the Constitution or statutes of the United 
of the States were not involved, great deference must be paid to Appellate Procedure—Rule 39 (b)— 
? local decisions, having failed of their purpose, . . . see Court of Appeals for the 
lan in , , ja went 4 “a 
eal Bonet v. Yabucoa Sugar Co., 306 U. S. 505, we restated First Circuit 
ted by the : } f : 7 . 
1em in more emphatic form in Bonet v. Texas Com , “ ; 
—_ Bags aap 7 Mario Mercado e Hijos v. Commins, 88 L. ed. Adv. 
stainec pany, supra, 470, in the sentence quoted in the opinion 43 ‘ 
~wersed below which we have repeated here. In order that its Ops. 1043; 64 Sup. Ct. Rep. 1118; U. S. Law Week 4434. 
he city true purport might not be misunderstood we accompanied (No. 497, argued and submitted April 24, decided May 
urt of the sentence by the statement of Mr. Justice Holmes in 29, 1944). 
id the seat v. Gounstes, 1 we have quoted, and in the This is a companion case to DeCastro v. Board of 
; 3 light of that exposition we added: “Such a judgment of . - . : 9: aC 
tiorari : . Commissioners, involving the validity of Rule 39 (b) of 
reversal [by the Circuit Court of Appeals] would not be he C fA f Fi Ci . hi 
2 i , } . the ourt Ot Appeals ) e ae , j 
» Rico, sustained here even though we felt that of several inter : ppeats tor i irst ircuit, which 
red ex pretations that of the Circuit Court of Appeals was the authorizes the summary dismissal or affirmance of judg- 
d rein most reasonable one ments appealed from the Supreme Court of Puerto Rico 
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REVIEW OF RECENT 


nly questions of local lay unless it appears 


involving 


record and appellant's required “statement 


from. the 
on appeal,” that the judgment appealed from “is 
‘inescapably wrong’ or ‘pate , 
iS to 


The questions ot lox i] law here involved were 


the validity of an option of purchase of a plantation 
the consequence of a sale in disregard of the option 


and the rights and responsibilities of the various parties 


Mr. Chief Justi 


Court and says 


STONE delivered the opinion of the 


In afhrmineg tl judgment of the Ponce District Court 
hich denied the petition r cam ition of the con 
vevance, the Supreme Court of Puerto~ Rico rested its 
decision on two independent grounds ther one of which 

if supportable is sufhicier Oo sustain it 
rhe grounds upon which tl val court based its 
decision ar xamined and applicable decisions ar¢ 


analyzed, and the Cuirr JUSTICE says 


Petitioner has furnished us with no persuasive evidence 


it fi 
that the law is otherw n Puerto Rico. On the contrary 
the Puerto Rican Supreme Court's decision that the option 
was necessarily assigned h tl s not without 
support in the statutory p1 sions whi ed, and 
which we have refert 

* > * 
As we hav said in the Def cas the duty of the 
Court of Appeals do ( imine and ap 
praise local law in cases bi might for rey from the insular 
courts cannot ordinarily. be discharged summaril But 
full argument in this « has dle eloped inv issue 
of Puerto Rican | of the deferens 
rightly to be paid to tl rf highest court of 
Puerto Rico, so substantial as to preclude the summar 
disposition made of this case by Court of Appe ils 


The case was argued by Mr. William Cattron Rigby 


and Mr. Pedro M. Porrata for the 


plantation corpora 
tion and submitted by Mr. Celestino Dominquez Rubio 


for Commins 


American Citizenship—Judicial Proceedings for 
Cancellation of Citizenship on the Ground 
of Fraudulent Misrepresentation 

In a proceeding to set aside a naturalization certificate be- 
cause of alleged fraud and illegal procurement, the evidence 
must be so “clear, unequivocal and convincing” as not to leave 
“the issue in doubt.” 

Baumgartner v. U. S., 88 L. ed. Adv. Ops. 1155; 64 
Sup. Ct. Rep. 1240 
irgued April 26, decided June 12, 1944 

On September 26, 1952, the United 
Court, Western District of Misso 


vidmitting Carl Wilhelm Baumgartner to citiz nship and 


States District 


ntered an ordei 


issued a certificate of naturalization to him Almost 
ten vears later suit was brought to set aside the naturali 
zation decree and to cancel the certificate The District 


{ y im ¢ 


Court entered a dec e€ in tavor ) 


Phat decree was afhrmed by the 


peals, Eighth Circuit, one judge dissenting. The cas 
was taken to the Supreme Court by certiorari and the 
judgments of the lower courts reversed 


A66 


SUPREME COURT 


DECISIONS 


On the original applic ition tor admission to citizen 
ship Baumgartner declared on oath that he renounced 
his allegiance to the German Reich and yuld “support 
and defend the Constitution and laws ff the United 


States of America against all enemies, foreign and domes 


tic,” and that he would “bear true faith and allegiance 


to the same Phe Government claimed that he did not 
truly and fully renounce his allegian« to Germany 
and that he did not intend to suppo iws of the 
United States and give its eovernment true faith and 
allegiance Ihe basis for the forfeitu i his citizen 
ship was fraud and illegality in its pro nent 

I he opinion ol! the Court was de red by Mi 
Justice FRANKFURTER. He first takes up iew of the 
evidence bearing on the issue of fraue ! intent, the 
most lmportant points ot which ma ) l mari ed as 
tollows 

Baumeartne! is born in ki (; 1 January 
20, 1895. On compl tion of his hi Te) ducation 
he entered the German army in 19 H vas com 
missioned a second lieutenant in 1917 i shortly 
thereafter was captured by the Britis nd confined in 


He ther 


University of Darmstadt and 


November, 


Germany, studied at the 


England until 1919 


vraduated as an electrical enginee) He came to the 


United States in 1927 and his wife followed him later 


in the same veai He soon found a nt ina Mis 
sourl pub Ic UULLITY Company ind ) ied that n 
ployment until the be sinning oF ft ) ding He 
spoke admiringly of the German schoo yt t (german 


the virtues of Hit r and of his 


system of government 

movement, the superiority of the G n peop ind 
the German engineering work » SU nt that 
he aroused intagonism among his CO rKers ind Was 
transferred to a different section of int H made 
speeches betore citizens’ committees pevinning in 1954 
in which he said that Nazi regimentation was superior 
to democrac' One witness of German Ktraction testi 
fied that Baumgartner told him that he [the witness 


was “a traitor to my [the accused’s] country” because 


of the witness's condemnation of Hitl 


testimony that Baumgartner justified the German in 





vasions In the late 1950's and W Tit q I¢ said, 
“Today I am rejoicing.” Another witness testified that 
Baumgartner told him that he [ Bau longed 
to an order called the Bund Ba tl S dlary, 
kept from December 1, 1939, to th mer ot 1941, 
reveals that he attended 1 meeting o Cs nan Voca 
tional Leagu where the German national anthem was 
sung and “everyone naturally aros 1 assumed the 
usual German stance with the arm \ nded to lve the 
National Socialist greeting Other di ntries reflect 
violent anti-semitism, impatience a ick of pro 
German militancy of German-Americans, and approval 
of Germans who have not ‘been An icanized, that 15, 
ruined Ihe trial judge asked Baumgartner, “‘was 
your attitude towards the principles of the American 
government in 1932 when you took tl yvath the same 
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is it has been ever sit ’, to which Baumgartner re- sill le 
n , 
vied in the afhrmat \fter the review of the evi : 
wnced heh | , iM Whatever German political leanings Baumgartner 
re ; L¢ which h n D sharply >< . . 
os cOHIESs —_ a n aptly condensed, M1 had in 1932, they were to Hitler and Hitlerism, certainly 
ppol ; ; i : : 
‘ Justice FRANKFURTER Sa not to the Weimar Republic. Hitler did not come to 
rite ‘. 
, ; , 4 aa , , power until after Baumgartner forswore his allegiance to 
That the concurre! findings of two lower courts are . 
mes ; SAT : the then German nation. 
ersuasive proof in suppor yf their judgments is a rule of 
nee : ' 
parE isdom in judicial a stration. In reafhrming its im ( : his { — \ , | 
] ‘ 1 > af Vv ‘s « ( | ° ; y N 
d not - or alae Seneca oa more than lip service. But the ymming to his final conclusion, Mr. Justice RANK 
nany rule does not relies the task of examining the foun FURTER Says: 
of the ( ym for findi irticular case Ihe measure ol 
' ; And so we conclude that the evidence as to Baumgart 
ae prool requisite to naturalize a citizen was before this e ; 1939 aff ts j ffici fu 
ina , , ‘ t ‘ - 32 3 - , F 
Court in Schr | State 0) I S. 118. It rie de: ittitude aitel , iltords imsulhicient proo a 
itizen a :; 1932 he had knowing reservations in forswearing his all 
s there held that pi { to bring about a loss of citizen : 
; ; giance to the Weimar Republic and embracing allegianc 
p must be ¢ inequivocal. We cannot escape 
' es , to this country so as to warrant the infliction of the grave 
Mii the conviction that se made out by the Government 
a aia ee consequences involved in making an alien out of a man ten 
’ cks that solidity of proof whi ives no troubling doubt 
er years after he was admitted to citizenship. The evidence in 
; 1 deciding a question h gravity as is implied in an at 
i : the record before us is not sufficiently compelling to re 
empt to redu n to the status of alien from that : 
d as eas quire that we penalize a naturalized citizen for the expres 
i / il ° . 
sion of silly or even sinister-sounding views which native 
 * born citizens utter with impunity. The judgment must 
al 
2 I} ray G nt's complaint and of the accordingly oe reversed and the case remanded to the Dis 
findings ar Dp Baur rtner conscious trict Court for further proceedings not inconsistent with 
thheld ille i I ited States ind its Constitu this opinion 
i. , ) 
rely n and laws : Baumgartner was guilty of 
ed in raud. To prove s entional misrepresentation evi Mr. Justice MurpHy wrote a separate opinion in 
ed to ce calculated t t sh only the objective falsity of which Mr. Justice Black, Mr. Justice DouGLAs and M1 
, . riner’s th 1 div ] othinge else was <« ; : 
and Baur ' luced. Nothing else was offered Justice RUTLEDGE joined. It reaches the same conclu 
to sho hat Bau tner was aware of a conflict between . . 
> the ; ; sion by a somewhat different road and buttresses the 
! 1 +} ] ] » 
1S views and the 1 litical allegiance he assumed. But 
m late fol ' ; falets , final conclusion on recent decisions of the Court. Open 
sae even if oby ve igainst peryurious talsity of the 
Mis ath is to be deemed sufficient under § 338 (a) of the ing the opinion, Mr. Justice MURPHY says: 
‘ m Nationality A y » revoke an Imission to citizen 
: [he issue in this case is clear. The Government has 
Hi ship tis our ¢ dence does not measure up : 
- a a al sought to set aside petitioner's naturalization certificate be 
stane ra ip ( ist D ipplied to this Case 
an ‘ PI cause of alleged fraudulent and illegal procurement. It was 
One of t tives of American citizenship is :, 
yf his ;' , a ales thus incumbent on the Government to meet the standard 
. i¢ rignt to ct ( ( ner ana mime sures an tha ° 
j , 1 of proof laid down by this Court in Schneiderman \ 
md ns not only info d responsible criticism but the : ; : a bates 
. United States, 320 U. S. 118, 125, 158, by presenting evi 
that dom to speak f nd without moderation. Our ; 
ali] dence of a “clear, unequivocal, and convincing” character 
| l n oO pe yp! mn deliberate reflec ais - 
. Ss 1 , which did not leave the issue in doubt as to whether 
: m goes deep. Fo s the contradictoriness of the 
ace ' petitioner fraudulently or illegally procured his certificate 
Iman mine n ssion of views which may col 
193 ; ; , : 
: de with cherished Amet n ideals does not necessarily rl d he Sc] j 
c e opinion then proceeds to conside 1 chneide) 
CTLOl prove want ot de he Nation. It would be foolish ! p! Hon ! p! nsl r tne . 
stl to deny that ever ntolerance toward some of the man case, of which Mr. Justice MURPHY says: 
; suppositions of cratic faith may not imply 
ss ge ; I The decision in the Schneiderman case was not 
moored disbeiel it gcovernment 
LUISE merely a decision of an isolated case. It was a formulation 
was * * * by a majority of the Court of a rule of law governing all 
- : denaturalization proceedings. That rule of law is equally 
an in he denia f ay n for citizenship because the 
' eel p because th applicable whether the citizen against whom the proceeding 
Salad ud i mind ! not n satisfied that the test « ‘ ' 
a ‘ceagceman - , , ' est of alle is brought is a Communist, a Nazi or a follower of any other 
-} ynce has been 1 :; nts a proble1 rv differe ' 
hat 5 eel p! very different from political faith. This requirement of proof was recognized 
the evocatior ‘ s T iti tih te o1 - Io ff ¢ < 
ynnged ' ff Certinca mce admis by the court below, 138 F. 2nd 29, 34, and by both the 
SIO! to th comn rical citizenship hz l : 
liar ; \ , oe Sew Government and the petitioner before us 
1941, : ; 
. Commenting on the absence of “clear, unequivocal 
Voca : vs 3 . ; 
It is idle to try to re confine the spirit of this and convincing” evidence that the naturalization ce 
] is ‘ ° 
requir | n any fixed form of words tificate was fraudulently or illegally procured, Mr. Jus 
chou } r Sé i our nt s ot ce se not o 
Phe exer phcodicomen ut large. We tice MURPHY says: 
the fully 1 ince of the law govern 
flect ng the grant of p to aliens touches the very American citizenship is not a right granted on a condi 
- ell-being of the N Nothing that we are now decid tion subsequent that the naturalized citizen refrain in the 
, }? U " ‘ , ‘ . 
: ntended ¢ I n the slightest the alertness future from uttering any remark or adopting an attitude 
ype ‘al " , 4 
saat th whi dmis \merican citizenship should be favorable to his original homeland or those there in power 
it 1S, safeguarded. But we 1 ve equally watchful that citizen no matter how distasteful such conduct may be to most of 
was ship once bestowed not be in jeopardy nor in fear us. He is not required to imprison himself in an intellectual 
can exercising its A freedom through a too eas\ Or spiritual straightjacket; nor is he obliged to retain a 
finding that « I | disloyal icquired static mental attitude 
e same 
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[he naturalized citizen has as much right as the 


natural born citizen to exercise the cherished freedoms of 
} 


speech, press and religion, and without “clear, unequivoc il 


and convincing” proot that he did not bear or swear true 


illegiance to the United States at the time of naturalization 


} 


1e cannot be denaturalized. Proper realization of that 
principle makes clear the error of setting aside petitioner's 
naturalization certifica n the ba f the facts adduced 
in this proceeding 

was argued Mr. Harold Evans for Baum 


Mr. Solicitor General Fahy for the Gov 


I he Cast 


eartner and by 


ernment 


Federal Indian Law—Partition of Restricted Indian Land 
—United States a Necessary Party 


United States v. Hellard, 88 L. ed. Adv. 
64 Sup. ct. Rep. 985: U.S. Law Week 4369 


1944 


Ops. 929 


(No. 648 
argued April 28, decided May 15, 
\ full blood Creek 


full blood, 


Indian died iving heirs of the 


who inherited « iin lands from her subject 

to restrictions on alienations by her and her heirs. By 

an Act of June 14, 

ject to the laws of Oklahoma providing for partition ol 
Act of April 12, 1926, Congress provided 

ace 


for service upon the Superintendent for 


1918, Congress made such lands sub 


real estate. By 


the Five Civil- 


ized Tribes of notice of anv suit to which a restricted 
member or restricted heirs or grantees are parties where 
the suit involves lands allotted to a citizen of the Five 
Civilized Tribes 

Ihe heirs in this case sued in an Oklahoma state 
court for partition of the lands, in 1940. The United 
States was not a party; and no notice of the suit was 


served on the Superintendet Judgment of partition 


was entered and the lands were sold to Hellard who 
received a sheriff's deed. In 1941 Hellard brought suit 


in the 


same court against the Indian heirs to quiet his 
title. The suit was removed to the federal District 
Court and the United States answered, asserting that 


the partition proceedings were void for lack of the 


United States as a party and fo nt of service on the 
Superintendent, as required by the Act of 1926. ‘The 
District Court held that the partition proceedings were 
valid and quieted titl n Hellard: and the Circuit 


Court of Appeals aff 


On certiorari the judgment was versed by the Su- 


preme Court in an opinion by Mr. Justice Douctas. The 
} 


opinion stresses the lat restricted Indian land is 


property in which the United States has an interest, and 


that the governmental interest throughout the partition 


proceedings is as clear as if the United States were vest d 
with the fee. Hence, the United States is a necessary 
party. 

The case was argued by Mr. Marvin J. Sonosky for the 
Government and by Mr. Georg H. Jennings for 


He llard 


ths 


Ihe Sixty-Seventh Annual Meeting of the American 
held al ( 


Further information 


will be hicago, Illinois 
1944. 


respect to the meeting will be given in th 


Bar Association 
September 1] to 14, with 
\ugust and 


September issues. 


Hotel Accommodations 


Headquarters—Drake Hoiel 
Hotel accommodations, all with private ba are available a 
follows: 
I o-room 
Single Double [win ae 
: suites 
for (dbl. bed beds for , 
Sr . teats parlor and 
:peee 5 pee SF ee thee 
AMBASSADOR $13.20-$16.5 
State & Goethe 
BISMARCK 7.50-9.50 
Randolph ® LaSalle) 
BLACKSTONI 5.50—-8.50 750-11 


Michigan & Sixth St. So.) 


DRAKI Advance reservations have 
(Michigan & Walton 


KNICKER 
BOCKER 
163 E. Walton 


Advance reservations 


MARYLAND 4.50 
900 Rush St 


MEDINAH 
CLUB 3.50-5.00 
505 N. Michigan 


o.U00 8) 


SHERMAN 3.85-4.40 »0_8 
Randolph & Clark 


STEVENS $00 5.50—7.00 
720 S. Michigan 


Explanation of Type of Rooms 


\ single room contains either a single or doub] bed 


A double room contains 


to be occupk d by one pe rson. 


a double bed to be occupied by two persons. 
4 twin-bed room contains two beds t be o¢ upied 


by two persons. A twin-bed room will not b issioned 


for occupancy by one person. 


A parlor suite consists of parlor and communicating 


bedroom containing double or twin beds. Additional 


bedrooms may be had in connection » parlor. 
s 


To avoid unnecessary correspondence mbers are 
I 


requested to be specific in making requests for reserva 
tion, stating hotel, first and second choice, number of 


rooms required and rate therefor, names of persons who 


will occupy the same, arrival date and, if possible, defi- 


nite information as to whether such arrival will be in 
the morning or evening. 

Requests tor reservations should b addressed to the 
Reservation Department, 1140 N. D irborn Street, 
Chicago, Illinois. 
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1erican 
llinois 
n with 


ist and 


to the 
street, 


N the early decades of the eight 
eenth century an immigrant ship 


wright, Philip Devens, settled in his 
oric Charlestown, now part of Bos 
ton. Of his two sons, Richard adopt 
d the calling of cooper. By dint of 


and aStuteness, as Iie de 


nergy 


scribed the ascending curve of his 


“out of extreme povel 


: progre ssed 


wn tortunes, 
vy” he 


hanical 


through a im¢ 


avocation to the opulence 


i a highly prosperous merchant.” 


He served as ensign in the French 


ind Indian War, and as Commissary 
Massachus« Lis 


Committee of 


and as a 
Public 
volution. He 


General of 
nember of the 
Safety during the R« 
agreed Paul 

belfry signals which started the latte 


upon his epochal rid 


with Revere on the 


to Lexington 


and Concord. He supervised the con 
struction of the old Charlestown 
bridge, the first ever built in Ameri 
ca, which was open d amid “the 


ereatest splendor and festivity’’ on 


the eleventh anniversary of the Battl 
»~ Bunker Hill \ silver tankard, 
given him in recognition of these 


last services, was on¢ prized pos 


sessions of his great eral dson. 
Richard married twice Of his 
eleven offspring by his first wife, his 
second, David, born in December 
1747, emulated his father both in his 


success as a merchant and in the 


prolific fruits of his marriage. O! 


his ten children, tl ist, Charles 
as ushered into rid it 
Charlestown in March, 1791. He in 


rited his ancestors’ talents for busi 


ness. The oldest of his four children 
the subject of this sketch—was born 
n the ancestral co1 nity on April 


1820, and was given the name of 
his father. 


His 
New England could offe1 


] 


education was the best 


He studied 


that 


This is the twentieth in a series of bi 
ographical studies of eminent soldier-lawyers 
written by Mr. Farnum for the JOURNAI 
AucusT, 1944 Vor 0 


CHARLES DEVENS 


Soldier, Jurist and Orator 


By GEORGE R. FARNUM 


of Boston 
Attorney General of the 
United States 


Former Assistant 


at the famous Boston Latin School. 
From there he entered Harvard at 
the age of fourteen. A half a century 
later, in the course of an address as 
president of the alumni on the two 
hundred and fiftieth anniversary of 
the founding of the college, and with 
an appreciation of what his student 
had 
tribute to that idealistic spirit of his 
{ her} 


as he put it, “to establish the founda 


days meant to him, he paid 


alma mater “in attempt,” 
tions of that noble and high char- 


acter which makes useful men able 


in their own persons to exhibit ex- 
alted lives.” 

Choosing the law as a career he 
prepared himself at the Harvard 
Law School, graduating in 1840 at 
the age of twenty. Shortly thereafter 
Bar. 


he passed Deciding to 
launch his _ professional 


the 
life in a 
small community, he moved to 
Franklin County in western Massa- 
chusetts and opened an office, first in 
Northfield and afterwards in Green 
field. In 


Massachusetts 


1848 he was elected to the 
Senate and reelected 
the following year. Then followed 
four years as United States marshal, 
at the end of which he removed to 
Worcester, 
practice of law in partnership with 
George F. Hoar. 

Here he quickly earned the repu 


where he resumed the 


tation as one of the most billiant ad 
vocates at the Bar of his state. Sen 
ator Hoar said of him, “The cer 
tainty of the absolute fidelity, thor 

I skill with 


yughness, his 
of the duty of an important 


and which 
art 
trial would be performed made it a 
delight to try cases as his associate.” 
His impressive appearance and stat 
ly manner greatly added to his ef 
fectiveness. Gifted with a fine voice, 
a lively imagination and a masterly 
command of English, he was particu 
before 


larly effective juries. In 


eulogizing Governor Bullock, Devens 
said that which could be justly ap 
plied to himself, “He had, above all, 
the temperament of an orator; neve! 
thinking of himself, but engrossed 
by those whom he was addressing, his 
own moods responded to theirs, and 


he led them the way he desired by 


the force of his own emotions.” Of 


the radiant beauty -and stirring 


power of his oratory when deeply 


moved, no better example can_ be 
viven than his memorable tribute to 


\braham Lincoln 


In the older Scriptures the stately 
figure of the great Hebrew law-giver 
and warrior hill 
in the land of Moab to gaze out over 
the Promised Land, which it is decreed 
he shall never enter. Fair before him 
stretch the fertile fields, vet 
from them shall ever fill his garners 
The sparkling waters dance in th 
sunlight, yet no draught them 
shall ever refresh his weary lips. He 
has crossed at the head of the chil 
dren of Israel the stormy waters of the 
Red Sea; he has led them through t 

forty years of wandering in the wilder 
For the hour of 
ment has come. His work is done: for 
him it remains but to rest in his lonely 
grave. So to this our Moses, who had 
led us through the Red Sea of Rebel 
is vouchsafed but a glimpse of 


stands on the lonely 


no crops 


from 


tne 


ness. them enjoy 


lion 
the Promised Land, as he passes from 
mortal sight forever 

“Beautiful 
says the prophet Isaiah, “are the 


mountains,’ 


feet 


upon the 
of him that bringeth good tidings 
Yet 


see that their countenances are grave, 


as the messengers approach we 


that their garments are worn, that 
their feet are torn by the flinty wa 

but beautiful are they still for the 
glad tidings which they bear. And 
as in imagination there rises again 


before us the tall figure of Abraham 


Lincoln, not graceful according to the 
rules of classic art, yet not without 
ts own simple majesty; as we be 


hold again that rugged countenance 
deep graven with the lines of princely 
it illumined with a nobler 
hand of the 


care we see 
light 
Greek could give to the massive brow 


than the cunning 
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of the Olympian Jupiter; beautiful in 


the radiance of truth and justi 
while the scroll that he holds in his 
right hand bears the glad _ tidings 


of liberty to all men 
Devens early displayed a keen in 
affairs and was 


terest in military 


active in the state militia. By succes 
sive promotions he had attained th 
rank of brigadier general at the out 
break of Civil Wai When the 
news ol I incoln’s call tor volunteers 
Worcester, he 
He 
1 


requested associate counsel to 


the 


reached was engaged 


immediately 
take 


directl\ 


in the trial of a case. 
and he went 
court house to 


ofke red 


Before nightfall he was 


over his brief 


from the the local 


armory and his services to 


his country. 


enrolled in the Third Battalion of 
Massachusetts Rifles and chosen its 
major, and five days later he was on 
his wav South. His first station was 


‘The Star 
In July he 


was commissioned colonel of the Fil 


at Fort McHenry, ol 
Spangled Banner”’ fame. 


teenth Massachusetts Regiment 
His command was engaged in the 
melee at Ball’s Bluff 


in the breast, he 


disastrous 
Struck by a bullet 


was saved from death by a metalli 


button on his uniform, and only 


escaped capture by swimming the 


Paren 


1 
| 
I 


to Harrison Island. 
Oliver Wende 


Iwentieth Massacl 


Potomac 


thetically, Lieut. 


1u 


Holmes of the 


setts was severely wounded in the 
same encounter. In the spring of 
1862 Devens was elevated to briga 


dier general of Volunteers. 


During the first day of the bloody 


encounter at Fair Oaks he was 
wounded again but remained on the 
field until nightfall. The severity of 
his injuries kept him out of the bal 


“ance of the fighting on the Peninsula 
back at the 
front and commanded advance 

The 
thick ot the en 


at Chancellorsville 


In December he was 
units 
at Fredericksburg. following 
May he 


gagement 


was in the 
and 


added another wound to his hono1 


able pal 
ticipated in the battle of Cold Han 


score. In June, 1864, he 


bor, though so crippled with inflam 


had to be 


matory rheumatism that he 


borne along the lines on 


> 


To Devens fell the 


a Stretcne 


assignment of 
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leading the first federal troops into 
Richmond. Just a quarter of a cen 
tury later he recalled Lincoln's entry 
was 


into the fallen capital. “It my 


good fortune,” he reminisced, “to 
ride side by side with him in the 
headquarter’s army wagon’ which 


conveyed him through the streets of 


that city so long the citadel of the 


Confederacy. He seemed weary and 
tired, graver than I had ever seen 
him, less rejoicing in the triumph 
that had been won than anxious 
about the new problems looming up 
before him. It may be that I inte) 
pret the recollections of that how 


in the baleful light of the dreadful 


tragedy that so soon followed, yet, as 


I recall it, he seemed to me like one 
who felt that his life’s work was 
done, and who would willingly rest 


from his labors, that his works might 
follow him.” 


At the 


mained second in command to Gen 


close of the war Devens re 


eral Sickles in charge of the south 
eastern department until June, 1866, 


when, declining a commission in thi 


regular army, he returned to civil 
life. Throughout those terrible years 
of fraternal conflict he had proved 


} 
t 


himself “the essential type of the 


citizen soldier and the soldier gentle 
man.” The heroic memories of thos« 


rreat vears were to remain with him 


until the end as a source of strength 


inspiration. Philosophizing, 
an old man, on the lessons of 
the war, he declared, “When we con 
sider how little adapted the educa 
tion of the American citizen is to 
that system of discipline which is in 


make 


ordet 


: : . 
tended to the soldier a ma 


chine, in that the physical 


strength and the power of thousands 


mav be wielded by the will of on 


alone; when we remember how pron 
we all of us are to criticize the acts 
of others or their orders and dire 
tions,—we realize how difficult it 


must have been to yield that unques 


tioning obedience which is the neces 


sarv rule of the military service. Yet 
how generously our men gave their 
confidence, how nobly they strove, 
sometimes in disaster, often unde1 


the most trying circumstances, to 


execute the orders they received!” 


And he added, with the humility of 
one who knew from experience lo 
one who held any command the wish 


} 


must often have that he could 


have 


Corn 
led them better and done fulle 
justice to their merits 

This man, who never married, was 
he distressing 


role of women in war. Years after the 


profoundly moved by 


] 


struggle he admonished an audience 


in these deeply understanding 


words—“Nor ought we to forget the 
obligations we are under to. the 
women of the country, for the cour 
age they manifested from the begin 


ning to the very close of the struggle 


~ Hard as is the lot, stern as is the 


Swings on 


soldier who 


his knapsack for the we 


duty of the 


ary fields of 


war, that of the mother who gives up 


her son, of the wife who gives up her 
husband, of the maiden who gives up 
her lover, is harder still; for it is hers 
only to weep and watch and wait 
For him, if there is the danger, there 
is the stern joy ol the conflict; for 
her, only the long weary hours of 
sadness and SUSpé Tis¢ 

On leaving the service Devens re¢ 
turned to Worcester to resume the 


practice of law. The following year, 
however, he was appointed to the 
Superior Court. Six ears later he 


was elevated to the Supreme Judi 


cial Court. l pon the election of 
President Hayes, he was offered the 
Wat porttolio Due to certain com 
plications which arose in connection 
with the appointment of the man 


Haves had in mind for Attorney 
General, Devens was p rsuaded to 
accept this position instead, and _ he 
held it throughout the administra 
tion. Of his record Justi Bradley 
said, “He left upon my mind _ the 
impression of a sterling, noble, gen 
erous character, loyal to duty, strong 
ible, and courteous in the fulfillment 
»f it, with such accumulation of legal 
icquirement and o neral culture as 


to rende1 his couns¢ ls highly \ iluable 


in the Cabinet, and his public el 
forts exceedingly graceful and ef 
fective. His protessionat exhibitions 
in the Supreme Court during the 
four years he represented the Gov 
ernment were characterized by sound 
earning, chastely and accurately ex 
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yressed, great breadth of view, the 
izing of strong points and disreé 
ird of minute ones, irked defer 


nce for the Court and courtesy to his 


lo the 


/pponents younger members 
| the sal he was 1 model of a 
yurtly and polished advocate.” 

\{t the end of the Hayes adminis 
ration, Devens was ippointed to 


he Massachusetts Supreme 
and held 


1891. 


Judicial 
that office until his 
Chief Wal- 


ridge Abner Field, in appraising his 


Court 


death in Justice 


ibors on the Bench, said of him, 
His simple, manly character and 
ve of justice and of fair play gave 


a deep-s ited yntempt for 


iud and evasion, and not much 
eration for subtleties. More and 
wre as he gTew older did he take 
iins to state carefully not only the 


ynventional grounds but the real 


ounds in morals or expediency on 


ich legal decisions st ultimately 
supported \ppa ntly he thought 
iat the law should be intelligible 
ind that the reasons on hich it 
rests should be such as the peopl 
ho must obey could unde 
stand.’ However, Senator Hoar 
than whom few knew Devens bet 


CHARLES DEVENS 


ter, declared, “It has always seemed 
to me that he erred after the war in 
not preferring political life to his 
place on the Bench. He could easily 
Governor or Senator, in 


have bee n 


which places the affection of the 
people of Massachusetts would have 
kept him for a period limited only 
by his own desire, and might well 
have been expected to pass from 
Cabinet to an ever higher place in 
the service of his country,” adding 
of one who had given so many proofs 
of indomitable will and unflinching 
on the field of 


he disliked political strife, 


battle, “but 


Courage 
and pre 


ferred those places of service which 


did not compel him to encounter bit 


ter antagonisms.”’ 
In his commemorative address on 
General Grant, delivered at Worces 


ter in 1885, he declared: 


Even if he does not utter them 


how well we may imagine the thoughts 
that pass through his mind as he 
near to them 
McPherson 


Reynolds, and Sedgwick, as they died 


feels that he draws 


Shall I see them again 
at the head of their army corps; Raw 
lins, whom I loved as a brother; Hook 


er, as when his cannon rang down 


from among the clouds on Lookout's 


Recent Publications 


crest; ‘Thomas, as he triumphed at 
Nashville; Meade, as he dashed back 
the fierce charge at Gettysburg or 
urged to the last dread struggle th 
everfaithful Army of the Potomac? If 
it be so, I know they will meet me as 
brothers. Nor 
alone, not alone the great chiefs who 


comrades and those 


urged forward the fiery onset of 
mighty battalions. Shall I see again 
the splendid youth of 1861 as they 
came in all the ardor of their gen 


erous patriotism, in all the fire of 
their courage, to fill the 
ranks of our armies? Shall I see 
as when through the valleys the battle 


poured its awful tide, or as when the 


splendid 
them 


hills were made red by their glorious 
sacrifice? I am very near them now. Al 
most I can behold them, although the 
light on their faces is that which never 
land. Almost I 
hear their bugles call to me, as the 
and fall 
through 


was on sea or can 


notes rise across the 


dark 


pa SS 


softly 


valley which I must 
I go to them; and I know there 
is not one that will not meet me as a 
friend. 


father and a 


We 


memories came flooding back to ox 


can well believe that similat 
cupy the thoughts of Devens him 
self as his own end drew near. 
Fort Devens stands today as a fit 
ting memorial to this devoted soldier 


of the Republic. 
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PRACTISING LAWYER'S GUIDE TO THE 
CURRENT LAW MAGAZINES 


Banking—The Federal Reserve System—Deductibility 
of “Exchange Charges” and the Collection of Checks at 
Par: A considerable con- 


troversy waged by and as to the efforts of the Federal 


history and analysis of the 


Reserve System to collect all checks “at par” and with- 
out the deduction of “exchange charges” are narrated 
in “The Par Clearance Controversy,” a leading article 
in the June issue of the Virginia Law Review (Vol. 30 

No. 3; contributed by Walter Wyatt, 
General Counsel of the of Governors of the 
Federal Reserve System. Mr. Wyatt is able to present, 
from the point of view of the administrators of the gov- 


pages 361-397), 


,oard 


ernmental system, an authoritative discussion of the 
problems. With 


discusses in detail the relevant bills now pending in 


considerable insight and fairness he 


Congress. To those who have to struggle, in one 


capacity or another, with the deduction of “exchange 


charges” on checks, here is something which may be 
worth having in the files. (Address: Virginia Law 
Review, University of Virginia, Charlottesville, Vir- 


ginia; price for a single copy: $1.25). 


Constitutional Law—Courts of the United States— 
Powers of the Congress—Special Tribunal for the Trial 
of “Good Behavior” of the Federal Judges: It was hard- 
ly to be expected that the earnest and forceful attack 
which United States District Judge Merrill E. Otis made 
upon the Sumners bill so heartily endorsed by both 
the Assembly and the House of Delegates of the Ameri 
can Bar Association, would remain unanswered, even in 
the journal which gave it currency (“Neither Force Nor 
Will’—12 University of Kansas City Law Review, 68). 
In the April-June issue of The University of Kansas 
City Law Review (Vol. XII—No. 2; 119-127) , 
Professor G. W. C. Ross, of the University of St. Thomas 
in St. Paul, Minnesota, makes a well-considered reply 
as to the constitutionality of the Sumners bill to create 


pages 


a special tribunal and procedures for the trial of charges 
of acts contrary to “good behavior,” on the part of 
federal judges other than Justices of the Supreme 


Court. The author’s argument from the analogies of 
English history as to the trial of judges for “mis- 
behavior” leaves less to inference than did Professor 


Shartel (“Federal Judges—Appointment, Removal, 
Suspension”: 21 Mich. Law Rev. 870) or Dean Pegler 
(“Trial of Good Behavior of Federal Judges”: 29 Va. 


Editor’s Note: This department provides a means by 
which practicing lawyers may find if the current law 
reviews and other law magazines contain material which 
may help or interest them, primarily as assistance in their 
professional work. 

Members of the Association who wish to obtain any 


172 


Law Rev. 876). His demonstration is factual and 
cumulative—a truly valuable contribution » the 
reasoned study of a subject which deserves 

priority in consideration by the Congress when it m 
venes. Professor Ross is of the opinion that remova 


proceedings, if heard and decided in first instance by 
such a judicial tribunal as Judge Sumners proposes 
and would surround with all safeguards, “would be 
less liable to abuse than impeachment, which is in the 
hands of the political organs of the government Ad 
Ihe University of Kansas City Law Review, No 
t, Missouri; 


dress: 
5100 Rockhill Road, Kansas City 


a single copy: 75 cents) . 


price for 


Constitutional Law—Impairment of the Obligation of 
Contracts—“The Supreme Court and Contract Clause”: 
\ series of articles, now current in the Harvard Law 
Review, by Professor Robert L. Hale of Columbia Law 
School, undertakes an exhaustive analysis of Supreme 
Court decisions on the application of constitutional 
provisions against the impairment of contractual obliga 
tions. The articles are written under a classification of 
generalized situations and the author’s method is large- 


ly historical. It is demonstrated, however, that ques 


tions first raised by such famous cases as Ogden v. 
Saunders, Satterlee v. Mathewson, Sturges v. Crownin 
shield and the Dartmouth College case, continue to 


recur in modern settings such as legislative action with 
respect to the rights of mortagees, statutes creating 
retirement plans for public officials, and laws governing 
tax sales. The first two installments of Professor Hale’s 
study have appeared in the April and May issues of the 
Harvard Law Review (Vol. 57, Nos. 4-5; 
621-674). 


(Address: Harvard Law Review, Gammett House, Cam- 


pages 512-557; 


A third installment will conclude the series. 


bridge, Massachusetts; price for a single copy: 75 cents) . 


Contracts—Breach of Contract Caused by War Con- 
ditions—“Unrecoverable Losses in War Time Opera- 
tions”: The totality of the nation’s war effort and the 
unprecedented extent of the preemption of industrial 
processes for war purposes are bound to have an in- 
fluence on the nation’s business long after hostilities 
cease. One effect most certainly will be in litigation aris- 
ing out of contracts of which the performance was de- 


article referred to should make a prompt request to the 
address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the JOUR- 
NAL will endeaver to supply, at a price to cover the cost 
plus handling and postage, a planograph or other copy of 
a current article. 
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layed or prevented by governmental enforcement of 
priorities, price ceilings, or other war time restrictions. 
Donald S. Frey, formerly special counsel to the War Pro- 
luction Board and more recently assistant to Procure- 
ent Legal Division of the office of the Under Secretary 
the Navy, reviews these questions in the light of the 
w of contracts, in an article in the April issue of the 
ston University Law Review (Vol. 24, No. 2; pages 
79). The article may prove helpful to many lawyers 
ho already are wrestling with the difficult reconcilia- 
yn of private contractual rights with the exigencies of 
nation at war. (Address: Boston University Law Re- 
w, 11 Ashburton Place, Boston, Massachusetts; price 


r a single copy: 70 cents). 


Corporations—State Laws—“Missouri Modernizes Her 
Business Corporation Code”: In the April-June issue of 
University of Kansas City Law Review (Vol. XII— 

No. 2; pages 89-105), there is a fairly comprehensive 
itement as to the new General and Business Corporz.- 
ion Act of Missouri, which, with the approval of 
Governor Forrest Donnell, will go into effect on January 
1945. 
nember of the Kansas City law firm of Gage, Hillix, 
Shrader, Hodges, Cowherd, and Phelps, and was dur- 
ng 1942-1943 the chairman of .the Kansas City Law- 


The author is Carson E. Cowherd, who is a 


yers Association’s Committee which actively took part in 
the formulation of the new Code. The pragmatic con- 
tributor treats briefly the history of the state’s forme: 
statute and the reasons for its revision. Then he goes 
into more detail in a statement and explanation of such 
changes as actually were made. Because of relationship 
to such matters as were principally in controversy, Mr. 
Cowherd’s interpretation of mooted provisions of the 
revised Code may be of invaluable assistance to lawyers 
whose clients may intend to incorporate in Missouri or 
to continue doing business in a corporate form in that 
(Address: The University of Kansas 
Review, No. 5100 Rockhill Road, 


City 4, Missouri; price for a single copy: 75 cents) . 


commonwealth. 


City Law Kansas 


Eminent Domain—Procedure—“Condemnation Pro- 





a ee ee 


cedure During World War II”: An indication of the 
ereatly increased activity of the federal government in 
icquiring private property for war purposes is found 
in an article in the George Washington Law Review for 
\pril (Vol. 12, No. 5, pages 286-301) by Carolyn Royall 
Burt, formerly attorney for the Lands Division of the 
Department of Justice, now a special attorney for the 
Anti-Trust Division of that Department. 
is the first of two, the second to appear in a later issue of 
The first article sets forth the statistics 


This article 


the same review. 
concerning condemnation cases during the war years, 
summarizes the statutory provisions under which the 
} government has acted, and gives the author’s observa- 
It is in- 
| dicated that various problems of law as reflected in 


tions of experience in this procedural routine. 


1944 VoL. 30 
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court decisions will be considered in the second article. 
The author’s approach to these questions is that of a 
government attorney who is interested primarily in giv- 
ing a report on the activities of the Department of 
Justice—a report which may be interesting to attorneys, 
who have represented the owner of property in a war 
time condemnation case. (Address: the George Wash- 
ington Law Review, The George Washington Univer- 
sity, Washington, D. C.; price for a single copy: $1.00) . 


Federal Taxation—Identity of the Taxpayer—Dis- 
regard of the Corporate Entity for Tax Purposes: 
A subject of legal interest and considerable practical 
importance at this time, concerning the instances when 
a corporate entity will be disregarded for purposes of 
federal taxation, is discussed by Richard W. Case, of 
the Baltimore City Bar, in the June issue of-the Virginia 
Law Review (Vol. 30—No. 3; pages 398-454), under 
the title “Disregard of Corporate Entity in Federal 
l'axation—The Modern Approach.” This angle, recent- 
ly the subject-matter of at least two controversial deci- 
sions by the Supreme Court of the United States, is 
analyzed in a manner which may be found to be of 
maximum helpfulness to the practising attorney, both 
from the point of view of the application of the Internal 
Revenue Code and the numerous decisions which have 
dealt with a field in which the quest for tax revenues 
has run far ahead of traditional concepts of law as to 
corporate entities. (Address: Virginia Law Review, 
University of Virginia, Charlottesville, Va.; price for a 
single copy: $1.25). 


Federal Taxation—Taxes Upon the “Transfer” of 
the Net Estate—Community Property—‘Federal Estate 
Taxation and the Wiener Case” ( U.S. ): An ably 
reasoned article which will be of interest and help to 
lawyers who struggle anywhere with problems of 
federal estate taxation as to “community property” 
may be obtained by sending for a copy of the April 
issue of the Washington Law Review and State Bar 
Journal (Vol. XIX—No. 2; pages 49-71). The authority 
of this article is enhanced by the fact that the writer, 
George Donworth, of the Seattle Bar, was appointed a 
United States District Judge by President Taft in 1909 
and served until he resigned in 1912. Judge Donworth’s 
approach to legal problems of “community property” 
will hardly be regarded as disinterested, as he has been 
since 1925 the counsel for the Washington State Com 
munity Income Tax Committee. He “goes to bat” 
for maintaining the integrity of state laws, in the “com- 
munity property states,” and comes to grips with-the 
trends in the Supreme Court of the United States. He 
favors “the community 
property system until it is repealed or modified by the 
legislature that enacted it.” For this plea he cites the 
support of the Washington State Bar Association, the 
Attorney-General of Washington State, and the like 


adherence to time-honored 
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International Law—Post-War Agreement and Associa- 


tion of the Nations—‘National Law and International 


Order”: A provocative and pio 
ibove quoted he ding 1s II t] i 


and State 


The author is 


pages 72-84 


Manden, formerly of t Univ 
Professor olf Politic il Science if 
ington. His challenging thesis 
law in this country is depend 


the problem of international sect 
this solution we must expect to s« 


in the rule of law and a probab! 


increasingly rapid rat fic 

with all of the dang to natior 

development would enta | 

an impressive argument fot his t 

the ne international st 

and efficacious, “wi har mn oil 

will closely ipproximat const 


liberty and the rule of lav 


to discretion and arbitrary pow 
ind other lands He s an art 
pondered bv sincel thinkers wl 
American alootness from internati 
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American lawvers is “all out” con 
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which are fosterin } break-dow 


ind factual justice at home 


the contest for law and justi 
vital part of the people’s ir for 
lront Those who do not iccept 
ind conclusions would do well to 
Washington Law Review, Seatt! 
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iuthor’s reasoning 
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Washington pric 


Powers of Appointment—"“Exclusive and Non-Ex- 


clusive Powers and the Illusory Appointment”: [his 


often lusive branch of tl 


treated in manv phases bi Jol n 
tuckyv State Bar, in the February 


Lau Re l Vol 


di ided cases ind t I s n 
England are analyzed it inn 
ful to the lawver who has to cope 


Michigan Law Review, Ann Ar 


ror 2 single cOp\ $1.00 


lat dt » be he D 
a Add) SS 
Michigan; price 


Statutes of Limitations—Liens—Special Assessments 


on Real Estate for Local Improvements—“The Collecti- 


bility of Special Assessments More 


Delinquent”: A notable contro 
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Than Ten Years 


in the Suprem« 
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| } } 
climaxed |! 


s 


Court of North Carolina, 
Raleigh v. Mechanics and Farmers Ba) 223 N. C. 286 
1943), is trenchantly analyzed in the Februa Issue 


of the North Cai na Law Re r Vo d No. 2 


pages 123-145), bv Professor Peyton B. Abbott, ol 

University of North Carolina Law Schoo I discus 
sion depends chiefly on statutes and d sions OL the 
particular state, and the article is o files of 
North Carolina lawvers; but there is a 0d deal ol 
material here for those who have simular ¢ stions 1n 


other jurisdictions. (Address: The North Carolina Lav 
y of North Carolina School of Law 


North Carolina; price tor a sing! py 


Review, Universi 
Chapel Hill 


SU cents 


Taxes—Taxable “Income”—"“Taxability 


ernment Subsidy”: The increased activity o federal 
state and local governments in the financing of what 1s 
still termed private enterprise, althou operated on 
gvovernmentai terms, has given irgency to question 
is to whether or not the vovernment ibsidy pay 
nts to such operators or ostensib] ) rs a to be 
treated as com to th icquiescen 1 supposedly 
ivored recip vithin the meant la s be 
con in yrageous tree ot col S 
h Amend n vf the Constit | ny 
decisions, rulings and opinions as ) mstitutes 
s subsidy and as to its taxabilit ! recipi 
nts as a part ol their “incon ! ught toget ! 
in th \pril issue ol the G i I 


Fletcher, Jr., of the District of Col ia Ba The 
discussion centers ynsiderably around / v. ( tba 
Ra ( d ( 208 [ S. 628 ind ms ip 
parently plac 1 on it by subseq sions I he 
recen deve Op nts in the Ci l ( \] CAalS 
not vet resolved by the Ssuprem Co treated In 
a manner which might be helptul in a few 
lawyers, here ind there who al S ) Ss onfused 
than their clicnts, as to what doors | n opened 


Address Tl} C,eorg¢ Washi yl | i if" ish 
ngton, D. ¢ price for a sing] 


Trade 


Agreements Act” —The Future of Trade Agreements” 


Trade Agreements—“Administration of the 


under the Moscow Declaration of the Four Powers: 
The Januar issue Ol the Wisco nil R Vol 
1944—No. 1) was devoted principally t ind 
still uncharted subjects above quoted Ha ( Haw 


kins, Director ol Office of Economics in the United 


States Department ot State, wrote of t inistratior 
~ the Trade Agreements Act as orl acted 

1934 and renewed for three-year periods in 1937 and 

1940 and for two vears in 1943. His lI t view was 

naturally favorable to the policy hods of the 

Stat Department and the Committ Trade Agree 
ents, under the Act. Professor ¢ les Bur 
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niversity of Wiscons Law School, stressed in _ his 
ticle on trade agreen ts, the considerations of law 
nd policy which led him to urge further rectprocal 
ductions of trade ba s. He submitted a draft of a 


which he would 1 as suitable if enacted by the 


yngress of the United States to furthe: that objective 
st what the two arti idd up to, as to the future of 
ernational trade r¢ itionships, this department has 
» comptometer which would be of use in determining; 
hey are wortl xamining \ddress: Wisconsin 
Review Madiso1 \Visconsin price ior a singl« 


Irusts—“An Important Development in the Field of 


Fiduciary Administration”—The Trend Toward Broader 


Investment Powers: In | \pril issue of the Boston 
sity La R Vo XNXIV—No. 2; pages 
9?) is a useful arti Mayo A. Shattuck, president 
\Iassachus B \ssociation and member o 
Board of Bar I of the Cor mwealth o 
fassachusetts und tle quoted above Lh 
itic Growth of y transactions and fiduciary, 
eC] is first tra ym the time of the publica 
yf that well-re | Jandmark, the first edition 
\ugustus Peabody | y's A TJ ste Handbool 
1898 The alignme! yf tl states bet n the Ne 
rk or “legal list” 1 (American equivalent of the 
rlish standard no iber Massachusetts 
is given bo yrical perspective and in 
ibular torm wit letal lecisions to date 
rs in the trust f should find this worth havin 
irticle concludes illy, but none too relevan 
vith th ron prepared bv the leeislative 
n ol | Division of th \merican 
Bankers Association \ddress: Boston University Law 
w, No 1 As Place, Boston, Mass.;: price 
singie copy 70 5 
Trusts—Liabilities of Trustee—Retention of Its 
Own Shares by a Corporate Trustee”: Professor Austin 
Scott of The Harvard Law School, in the May issu 
he Harvard Le Re Vol. 57—No. 5 pages 
101-620) considers th | mma that contronts a bank 
trust company | h ceives, as part of a trust, a 
lock of its own shat Should the issuer of the stock 
trustee, sé shares; or, if the stock is 


ting as 


xt sold, does tl trust issume special obligations 
s to its retention in the trust? The article deals specifi 
lly with the decision of the New York Court of \ppeals 
n City Bank Farme Trust Co. v. Cannon, 291 N. Y 
2 held that 


5, 51 N. E 2d) 674 (1945 Chat court 


ept for the that case, the 


consent of the settlor in 


ention of the shares in the trust, of which the trustee 


h that would have subjected 
With the 


is the issuer, was a 


trustee to a sul iuthority of his 


holarship in the f Professor Scott considers the 
listinction between the purchase of shares by the 
istee and the retentio shares in the trust, and the 
A{ucusT, 1944 VorI 0 
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various possibilities under which a trustee might be 
held free of a surcharge. (Address: Harvard Law Review, 
House, Cambridge, 


Gammett Massachusetts; price fon 


a single copy: 75 cents) 


Wills—Decedents’ Estates—"Why Pennsylvania Re- 
stricts Gifts for Masses”: 
above-quoted controversial but practical subject is con 


\ comprehensive article on the 


tributed to the May issue of the Dickinson Law Revieu 
(Vol. XLVIII—No. 4; 
neth R. O'Brien, a priest of the Archdiocese ot Los 
O’Brien, of the California Ban 


written extensively on this and related sub 


pages 179-191), jointly by Ken 


Angeles, and Daniel E. 
who have 


jects. The absence of restrictions, at common law, 


on the power of the owner of property to make gilts 


for Masses is pointed out, along with the absence of 
specific statutory restriction in Pennsylvania. The limi 
tations placed on gifts for religious or charitable uses 
beginning with the Act of April 26, 


by Section 6 of the Wills Act of 1917 as further amended 


1855 as amended 


ire analyzed from. the interpreting decisions of the 


Pennsylvania courts, the reasoning of which its assailed 


in good spirit. Among other things, the different ap 


proach results in the California courts 


ind divergent 
under what are said to be similar provisions of statut 


ire presented, as among the bases lor a fervent conclu 


sion that it thn earliest possible moment thre tbo. 


Pennsylvania 
(Ad 


price ior a 


series of grroneous decisions by the 


judiciary should be re-examined and overruled.” 


*. . . . 
dress: Dickinson Law Review, Carlisle, Pa.; 


sing copy 75 cents) 


INTERNATIONAL JUSTICE 
(Continued from Page 442) 


order under law to all nations,” we cannot do less than 
to attempt to point out to them what it means, what 
institutions are necessary, what methods and procedures 


will be re quired. 


Anarchy the Alternative of Law 


in International Affairs 
The alternative of law is anarchy. If the world is 
led by 
affairs and 


profession of the New World will want to help to im 


suffering to abandon anarchy in international 


to choose law instead, I believe the legal! 


plement that choice. We now have a great opportunity 
We have 
justice among nations according to law. 


\ gre: 


a serious responsibility. We have a vision of 
it French philosopher once said “Justice with 
out force is impotent, force without justice is tyranny 
justice with force is the hope of mankind.” 
Gentlemen of the Americas: We have in our grasp 
that hope for a future world which will be a better 
place to live in; and the toilers of all nations, whether 
by hand or brain, are looking to the legal profession 
to lead them and to gain perpetually for them the 


realization of that hope. 
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THIRD AND FOURTH CIRCUITS HOLD 
JUDICIAL CONFERENCES 


HE Seventh Annua Judicial 
Conference of the Third Circuit 
Atlantic Citv, June 28 to 


brought out one of the m« 


held in 
July I, 
comprehensive discussions of — the 
proposed Federal Rules of Crimina 
Procedure which has vet 
Many 


ject ot 


individual rules were the sub 
ittack: 


rule in its present 


severe SOTTie¢ suct as 
the alibi 


vere rejected, although the meeting 


favored some type ot ylibi rule while 
modifications ol others were S11 
vested. Recent changes made by t 
rules committee were cans assedl anc 
i i } ' f ¢) 
diversities in the practice olf t 
various districts in the circuit were 


Most ot the rules wei 


brought out. 


discussion 


approved without mus 


and the general sentiment of the 


group, with some dissent in evidenc 


was that on the whole the rules in 


their present form representé dacon 


forward in 


the ad 


structive step 


ministration of criminal justice. The 


led by 


Lieutenant 


discussion was 
Commander James Robinson, re 
porter fon the Committee, whose 


comprehensive knowledge and abl 


presentation of the Committee's 
viewpoint greatly facilitated — the 


; Te 
thorough consideration whict vas 
gviven them 

The 


proposed by the 


changes in the 
Supreme 


civil i 
Court's 
Advisory Committee on that subject 
were also presented if 
by United States District Jud 
( Leahy of Delaware 


demnation rule 


a session 


giving the ri 


a jury trial in the first instance in 


cases, met with strong disapproval 
due to the fact that in all three states 
of the circuit commissioners are no 
appointed by the court to fix va 

and there are comparatively few ap 


Taken as 


however, the Suggestions 


peals from their awards 
a whole, 
the Civil Rules Committee met w 


a favorable reception 


The great virtue of these circuit 
conterence discussions of proposed 
rules w is dem trated t ho tl} P 
. ‘ ! ons iteEc »D at 
7h 


annual 


} 


proposals are given the test of then 


} 


ipplicability to the particular and 


individual procedure of each district 


ind improvements or amendments 


brought forward in the light of such 


procedure are 


sidered. 


thoroughly con 


Senior Circuit Judge John Biggs, 


Jr., opened the executive session of 


} } 


the judges on the first day of the 


calling on Circuit 
Owen D 


Supreme Court, who gave a report on 


meeting by 


Justice Roberts, of the 


the work of the Supreme Court. As 


sistant Director Elmore Whitehurst, 
of the Administrative Office of the 
United States Courts, related the 


present status of l¢ gisl ition approve d 


by the Conference of Senior Circuit 
Judges and a report was then made 
Herbert F. Good 


rich for the Circuit Court of Appeals 


by Circuit Judge 


and by the senior district judge of 


each edistrict court concerning the 
business of his court 


third 


state of the 
On the 

ence an interesting resolution 

presented by William Clarke Mason, 


past president of the Pennsylvania 


day of the confer 


was 


sar Association, to make the federal 
declaratory judgment law applicable 
to criminal anti-trust proceedings 
Act. A 


mittee was appointed to consider his 


back to the 


the Sherman com 


under 


proposal and = re port 


meeting next veal 


The banquet on Friday night was 


well attended and the address of 
military 


Naval 


we 1! re 


known 
ie ee 


was 


Fletcher Pratt. well 


naval expert, on 
Pac ific’ 


mee ting was attended 


ind 
War in the 
The 
by federal judges, United States at- 


ceived 


circuit 


Conte 


tornevs, and lawvers of the 


who became members of the 


ence bv invitation 


Fourth Circuit Judicial Conference 


John Jf. Parker’s 


Fourth 


Ol J DGI I ' I 
t Circuit Conference returned once 


ore to the 
June 20, 2] 
Asheville 


judges, United States attorneys 


Park 


22, the 


Grove Inn on 


and fourteenth 
meeting of federal 


and 


distinguished i\ I 
Despite the times and the fact 
someone remarked, that wartime 
travel is the mos nco ) ible dis 
Lance between two points nere was 
a full attendance 1 DOIN iwvcrs ali 
judges and the gional conference 
of United States attorneys, held 
the same time is likewise favored 
The CXceccull session I judg 
held the first dav is attended b 
Chief Justice D. La nce Groner o 
the United States Court o \pp ils 
for the District of Columbia, Senio 
Circuit Judge Orie L. P ips of the 
Penth Circuit Cou I \p CALS i¢ 


Director kimor White 
\dministrati 


\ssistant 


hurst of the 


the United States Courts, and wa 
addressed by Honorable Jos ph W 
Sanford, Warden of U'nited 
States Penitentiar\ if Atlanta 


Georgia, on the subject o 


tionship of the Court and e Ins ’ 
tion.” 
At the first open session on the 


following day, Judge Parker, presid 


ing, introduced Chief 
kF. Stone ot the United 
Supreme Court, who spoke on the 
that Court. He was fol 
Attorney General 
Hono able 


judge I 


business ot 


Francis 


Manley O 


lowed by 
Biddle 


Hudson 


and 
Permanent 
| Ist! The 


exposition ol th 
I 


Court of International 


itter’s 


proposal 


to build a permanent peace around 


the firm foundation of internationa 


, . 
id4W Was [ollowed WIth great interest 


by those present 


In the att 1001 1c Conterence 
settled down to rk, alt noving 
tribute to the late Judge Luther B 
Wav bv a comm of tl Bar o 
his district. I int Commande 
James J. Robinson, reporter of the 
Supreme Court Advisors (Lom 
nittee on Rules of Criminal Pro 
cedure, comment YI principal 
changes whicl 0 n had 
made at its last ing and the dis 
cussion of the rul is i DV \s< 
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ers and 


presid 
Harlan 
States 
on the 
was fol 
Francis 
nley O 
manent 
The 
OpoOsal 
iround 
Mtiona 


intcrest 


erence 


novine 


imande I 


: rf the 


rincipal 
é had 
i¢ dis 


bv As 


OURNAI 


lom C 


Division of 


istant Attorney General 
Clark, of the 
he Department of Justice, 


Criminal 


who was 


yllowed by a number of the leading 
iwvers of the circuit 

Che annual dinner was a 
Assistant At 


wxney General James P. McGranary 


great suc 


ss, with speeches by 


nd the most newly appointed mem 
of the federal bench of the 
ircuit, Honorable Sterling Hutch 


mn, United States District Judge for 


Eastern District of Vifginia. 


lhe high point of the occasion was 


address of United States District 


idge Isaac M. Meekins, of the East 
n District of North Carolina, who 
ingled humor and eloquence in a 


JUNIOR BAR NOTES 


most pleasing and effective way. He 
paid a well deserved tribute to 
Judges H. H. Watkins and E. Y. 
Webb, who this year are rounding 
out twenty-five years of service on 
Bench. 

The last morning of the meeting 


the District 


was given ove! principally to a dis- 
cussion of 
by Will 


ministrative 


pre-trial procedure led 
Shafroth, of the Ad- 

Office of the 1 
States Courts, and participated in by 


nited 


\ssistant Attorney General Francis 
M. Shea, of the 
Justice, Judge Johnson J. Hayes, of 
the Middle District of North Caro 
lina, Judge J]. Waties Waring, of the 


South 


Department of 


Eastern District of Carolina 


Robert S. Spillman, of Charleston 
West Virginia, and K. C. Ramsey, of 
Salisbury, North Carolina 

A number of committee reports 
followed this symposium and _ the 
session devoted to 


alternoon was 


further discussion of the criminal 
rules. 
More than a hundred lawyers and 


judges answered the roll call at the 
opening session. The popularity ol 
this Conference with the Bar of the 
circuit and with the federal judges, 
as well as with the ladies whose at 
tendance adds very materially to its 
pleasure, is an eloquent testimonial 
of the efficiency with which it is o1 


ganized and conducted. 


JUNIOR BAR NOTES 


LANS for the eleventh annual 
meeting of the Junior Bar Con 
ference, to be held in Chicago in 


September, are being completed 


very rapidly Headquarters of th 
Junior Bar Conference will be the 
Stevens Hotel, and all junior ba 


men and women will be 


this is possible. All 


quartered 
there, so far as 


junior bar members expecting to 


annual m should 


w through Am 


ittend the eting 


make reservations n 
erican Bar Association headquarters, 
specifying the Stevens 

The 


crence 


opening session ol the Con 


be the fifth annual 


Afhliated 


will 


meeting of Delegates from 


State and Local Junior Bar Groups 
ind State Chairmet [his meeting 
vill be held Sunday morning, Sep- 
tember 10. Each state junior bar 
organization afhliated with the Con 

ence is entitled to send four del 


rates to this me and each 


«al junior bar group affiliated with 
" 


Conference is entitled to two 
lelegates The credential reports 
should be returned to the Confer 
nce secretary iS SOO! as possible. 
lhis meeting includes also all stat 
hairmen and official personnel of 


he Junior Bar Conference. At the 


resent time it is planned to have 


1944 Vor. 30 


\LUGUST, 


By HUBERT D. HENRY 


Secretary, Junior Bar Conference 


three panel discussions, participated 
in by well known junior bar lead- 

ers, upon the subjects, (1) the na- 

tional program of the Junior Bar, 
) 


(2) integration of the programs of 


the national, state and local junior 


bar organizations, and (3) the 1944 
1945 program of the Junior Bar 
With the possibility of the con 


clusion of a major part of the war 
1944-1945, it 


becomes incumbent upon the lead- 


activities in the yea 
ers of the junior bar groups to pre 
pare full programs of activity to be 
commenced as soon as opportunities 
allow. This meeting is being so 
arranged that, by the interchange of 
ideas regarding junior bar programs, 
all junior bar organizations can now 
lay plans for full programs. 

full 


Con 


Ihe open meetings for the 


membership of the Junior Bar 
will be 


afternoon, and on Tuesday morning, 


ference held on Sunday 


September 12. Prominent national 
speakers are being invited to address 
these sessions, and the complete list 
of speakers will appear in the final 
program. The chairmen of all com 
mittees will present their reports ol 
activity during the past year, and the 
program of the Conference for the 


vear 1944-1945 will be formulated 


Tuesday morning session 


At the 


resolutions will be considered, and 


the presentation of the Awaids ol 
Merit 


Tuesday session, officers and council 


will be made. Following the 
men for the year will be elected 

On Tuesday afternoon, the Junior 
Bar 
program with the Section of Judicial! 


Conference will hold a joint 
\dministration on the improvement 
of the administration of justice in 


The 
this program will be persons of na 


trafhe courts. participants in 
tional repute in the field of trafhe 


courts and turafhc court contlerences 

This year the Junior Bar Confer 
ence is again offering awards of 
merit for outstanding work among 
state and local junior bar groups 


Sar Con 


affliated with the Junior I 
ference. Awards will be given to the 
outstanding state group in general 
bar association activity, in war work, 
and in promoting the improvement 
of the administration of justice in 
One 


given in each of the first two sub 


trafic courts award will be 
jects, and in the latter subject two 
awards will be given, one to a large 
organization and one to a small o1 
ganization. Identical awards will also 
be offered to local junior bar groups 
afhliated with the Conference. Appli 
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ations of state and local junior bar _ bec he Parker. Perry Nichols Miami 


n reque sted to be present at t] of 


organizations desiring to be consid yuuncil meeting and present thei the new vice president and Leo | 
red in connection with awards rts in person. The new executive ter is secretary. Harold R. Prow 
should be forwarded to secretal yuincil will meet with the new Harrisburg, is the new chairman 
1 the Conference, and should ftheers of the Conference on Wed the Junior Bar Conference of 
ain in detail a list of tl LCLIVITIES la September 13, to map out Pennsylvania Bar Association to 
ff the organization since August he appointments and program for ceed Paul Kern Hirs now in 
1943. Each application 1 ve COl ie coming yea! tary service Willia I laylor 
sidered as an appli ( i | Youn Vier ers Sec mn ol vice chairman and E. Elizabeth | 
awards. | O1S Sta B \ssociation and secretary. Fred Mu { Hous 
\ll state chairmen have n asked he Younger Members Committee of is the new presi Leo 
to submit their reports ictivities Chicago Ba \ssociatior ul Levy, of Houston, tl new se 
within their states by Aug ». I in hosts to the meeting. reasurer of the Sta junior Bar 
report is to be sent to tl i il armed services have called lexas The new « s ol | 
wr the cistrict, at s ) ) yore ta chairmen ) ior Bar Sec mot | iS 
forwarded to i ind § I r Ba ( ce B. H ) \ssociation \\ I Nicl 
retary ot th un b Co I rh cky, has | n co Des Mou \ 
| Incl } | ioned j [ S. Naval Reser Wil la l \ 

















chairmen hay isk » Ss i R Frederick Sinkbeil \las] John Bud \ 
heir reports by A I (mn \ nt to 1S | 
cu ( ncil I » ica l 1 ne De 1 ma | Associ 
la S ) } I} Junior B Se nm of B , \"‘\ ' 
ition of re! sa | ? » St B Asso ; cid | 
$1 nmenda ns ( ( S | \\ 10 t G | 
\ ) } , ( d | | \ R 
OTICE is hereby given that at the \ rs Re 
annual meeting of the Junior Bar R ' : 
Conference to be held in Chicago, : ; 
beginning September 10, 1944, there will ; : ( 
be elected a chairman chairman I No ( 
and secretary, each for 2 term of ong ( S TOPO ’ 
vear, a member of the Executive Council : 
from each of the Second, Fourth, Sixth, 
Eighth and Tenth Judicial Circuits, each 
for a term of two years, and from ths ‘ 
Third and Ninth Judicial Circuits, to fi = ELIGIB I 
vacancies, each for a term of one year I ABI I} 
' " I s 
] Pursuant »S KB \r ms | ( 
“i Cot 
I\ t e By-l Other 
. rm ol 
giver itt ( 
ership 
Bar ¢ re N 
| leas ; 
ymed Jud ( ( 
. I ice 
| referred to as Co L) s ns s I : f : 
} : sion I 
| nomin n Ss ( ( I 
ember yt } ( kK S ™ 
I ch 1s SI ri nme i It 
€ 
} person ) I . 
| | Thee Aces 
| ry 11 I SESSIOI ! 
| 1a s of at least 1 snall ) I n 2s 
t the 
| it wi 1 are I TERM OF OFFICI Th e! ae: ( , 
ttl person no I ‘ ot t fheers and the ( ae ‘ 
’ - cl 
state bi | 5 | ‘ Ni 
| cKgT licial Cure S ! ( Hey 
f th ' : , | ( 
Economos 0 N. Dearborn § 9 1 : 
Cl ro 10, | . 
\ ist. 2 ( \ ' ) iz HUBI ) 
f eas 
Confer S Lo 
is \MFRICA BAR \ 


aini Is 
o Fos 


rowell 





i 


THE McCARRAN-SUMNERS ADMINISTRATIVE 
PROCEDURE BILL, S. 2030 AND HR. 5081, 78TH 


NTRODUCTION in ( 


American Bat 


ongress ot 


the Association's 


1] to improve the administration of 


istice by prescribing lair administra 


procedure marks not merely the 


iImination of more than five vears of 
yntinuous study, but the commence 

nt of a new responsibility upon 
issociation membD s ) omote the 
actment of th mea into law 
lany state and local issociations 


adopted resolut 
bill 
fembers of the 


ns ipproving 


and urgin nactment 


Association will 


int to participat ely in the 


rk of creating wi rstanding 


I 


he need for sucl slation and 


nature of this constructive effort 

» supply it. The following synopsis 
nf the purposes and ope of the 
sure should be of help in the 
imerous ways in which the indi- 
idual member may respond to Presi 
ent Henderson's appeal to “consti 
ite vourself a committee o!| one to 
lo what you can to aid in securing 
favorable consideration of the Asso 
iation’s immediat ybjective—the 
iprovement of the administration 
yf justice through t] idoption of a 


itutory framework 


rative procedure 
i 
Purposes The 1 i e as intro 
, 
luced in Congress is designed to 
chieve four essentia ind simpit 
yur e 
Irpos s 
It requires strative agen 
» publish their inizations and 
cedures, and to make available t 
Ic Inspec l I T I ] T 
ASES 
é As to x 
encies « 
pert inter I 
\ ws OF d ) 
As to adjud 
" in greemen 
hrough infor rencies 
iccoTra n iT 
and =decis t ) le 
( Ss, wit] I oTrega 
E dactdin 
ns 
\uGcusT, 1944 \ 


CONG., 2D SESS. 


\s to judicial review, it provides 


forms of review actions for the dete 


mination of all questions of law in all 


matters not expressly committed to 


executive discretion 


These four basic purposes are ac 


complished by eleven sections, some 


of which have as manv as eight sub 


sections. Section | defines agency, 


rule making, and adjudication. Sec- 
tion 2 requires the publication o1 
public availability of organizations, 
Section 3 
prescribes the notice and proceduré 


procedures, and orders. 


required as to rule making. Section 


1 does the same as to adjudication of 


particular cases. Section 5 contains 


provisions re spe ting investigations, 


rights of appearance, subpoenas, etc., 
which may be ancillary to either rule 
making or adjudication. Section 6 
provides the requirements of a hear 


ing applicable in all cases in which 


Congress has by statute required a 
hearing, and section 7 provides the 
mechanics for decision in such cases 
Section 8 deals with administrative 
sanctions or relief, with particular 
for the exercise of the li 


Section 9 


provision 


censing powe! outlines 


judicial review. Section 10 requires 


+} 


he segregation of prosecuting and 


deciding functions 


Section I] con 
tains provisions as to effective date 
and the construction of the proposal 


Scope. The 


mited to administrative 


measure is of courst 


agencies 
and judicial review of their regula 


ry actions. It applies to functions 


rather than to agencies and deals 
comprehensively with (1) the issu 
an of general regulations having 


the effect of law and (2) the adjudi 


cation of particular cases. These are 


the two typical administrative func 


tions which bear upon private rights 
ind parties. Section 1, therefore, con 


tains definitions only as to “agency, 


“rule making,” and “adjudication 


However, the measure is furthe 


limited, even as to these two tun 


War 
are excluded in 


tions. agencies and functions 
LOLO, except as to 
the requirement that they publis! 


make 


orders available to public inspection 


their procedures and then 
(Section 1) which in turn is not man 
datory as to military and diplomatic 


) 


functions (Section 2). The requir 
ments of notice and opportunity for 
the submission of views in rule mak 
ing are similarly not mandatory as to 
naval or diplomatic functions, nor 
do they apply to the making of inter 
pretative rules, general statements of 
policy, rules of agency organization 
or administrative procedure, or in 


situations in which notice and such 


procedure is impracticable, because 
ol unavoidable lack of time or other 


Adjudica 


tion procedures areé inapplicable in 


emergency (Section 5). 
situations in which Congress has not 
by statute required an administra 
tive hearing, or where the agency is 
composed of representatives of the 
parties, or if the matter is subject to 
and 


a subsequent trial of the law 


facts de novo (Section 4). These ex 
emptions from rule making and ad 
judication procedures apply to the 
provisions as to hearings and de 
and 7), and to 


cisions (Sections 6 


those respecting the segregation of 
prosecuting functions (Section 10) 
With reference 


posed in connection with licenses, the 


to the safeguards im 


time limit for administrative action 
is not applicabl to financial reo) 
ganization cases and notice of nor 


compliance with licensing requir 
cases ot 


health 


morals, or safety requires otherwis 


ments is not mandatory in 


willfulness or where public 
(Section 8 (b)). The judicial review 
provisions are not appli able to cases 
subject to a subsequent trial de novo 
or judicial review in any legislative 
Tax or Patent 


court such as the 


courts (Section 9), or to action which 








is not final and for which there is 
some other adequate judicial r medy 
(Section 9(d)). Finally, it is speci 
fically provided that additional 1 

quirements of law as to rule making 
Section 


(Section 3 adjudication 


1), penalties and benefits (Section 
8), judicial review (Section 9 (h) 
or anv other provision of the measurt 
asa whole (Section 11) are not limit 
ed or rept aled 
The limited scope of the proposal 
meaning its limitation generally to 


the two basi tvpes ot adn nIistrative 


ircuit Court 
Eighth Ci 


proceedings 


N a case betore tl ( 
of Appeals for th 


is held that the 


cult, it 


and judgment of a military tribunal, 


properly constituted and having ju 


risdiction, will not be reviewed by a 
civilian court, and are 
review by the Board of 
the Office of the Judge 


eral of the United States Army. 


only subject to 
Review of 


\dvocate Gen- 


\pplication was made in New 
York Civil Act 
to compel the sheriff of the City of 
New 


warrant providing for the arrest and 


under the Practice 


York to accept and execute a 


incarceration of the defendant, an 
officer in the United States Navy, for 
failure to make 
The Supreme ( 


New York County, held that the sher 


ilimony payments 
I 


ourt 


Special Term 


iff was correct in refusing to accept 


and executé the warrant in view of 
the provisions of the Soldiers’ and 
Sailors’ Civil Relief Acts, state and 
federa 


[The volume of work done by the 
organized Bar in assisting service men 
is indicated to some extent bv the re 


ports of a few committees. For ex- 


ample, at the spring meeting of the 
Ohio State Bar Association, Hugh K 
Martin of Columbus reported that 
the Columbus Bar Association com- 


mittee had rendered legal assistance 
to men in the armed forces and their 
9 500 cases 


families in more than 


ik0 
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action—is a chief characteristic of the 
measure, because thereby problems 
of application are eliminated and the 
provisions of the measure may be 
drawn with precision. The further 
functional exceptions, most of which 
have been explained in the comments 
reduce and 


heretofore published, 


concentrate the requirements im- 


posed. These things have been done 
in order to reach essentials and ob 


viate the non-essentials 


Effect.—This bill gathers the ran 
By TAPPAN GREGORY 
Of the Chicago Bar 
The chairman of the War Work 
Committee of the State Bar of Texas 
says, “Some idea of the volume may 


be gathered from the fact that one 


committeeman in an average loca 


tion handled 269 items earlier in the 
entrance il 


ear, prior to his own 


service.” 
The Committee on War Work of 
the Florida State Bar Association re- 


ports through its chairman that “not 
less than 6,000 items have been han 
dled by the committee and its repre 
sentatives in the current bar associa 
t10n Vyeal 

In Pennsylvania several thousand 
requests for legal assistance were re- 
ceived from servicemen. 

Between January and June of 1944 
New 


has received requests for assistance in 


the state committee in Jersey 


matrimonial difficulties from 
300 New Jersey servicemen. The 
committee, of handled 
many other sorts of legal problems. 
War Work Com 


mittee has been taking care of any- 


some 


course, has 


In Delaware, the 


where from four to thirty matters a 


day 

The Subcommittee on Legal Aid 
of the War Committee of the Bar of 
the City of New York estimates that 


it has handled 1,500 cases during the 
second year of its work. 

[here is so much of general inter- 
est in the report of January 15, 1944, 


AMERICAN Bar Assoc 


dom threads of precedent for the in 
formation and protection of private 
parties. ‘The framework of fair proce 
dure so devised will at the same time 
enable administrative 


agencies lo 


master the great difhculty pointed out 


in the Federalist You must first 
enable the Government to control the 
governed, and in the next plac 
oblige it to control itself The sub 
ject provides the most fertile ground 
for statesmanship in the field of the 
administration of justice since the 
Judiciary Act of 1789 
t the Committ » War Work ol 
the New Jersey Stat B Association 
that we quote trom nsivel\ 
Ihe principal object of the Com- 
mittee on War Work is to enlist the 
uid ol the Bar asa vnol is well as 
its individual members, in work o1 
the home front in support of the 
battle front. Primari s function Is 
to see to it tha no serviceman 158 


prejudiced to his legal rights by his 


service to his country This involves 
protecting the serviceman’s rights 
igainst injury from litigation during 
his absence in s helping him 
execute powers of attorney and wills 
necessary for his pro m because of 
his service ind doing much other 
work needed for tl me reason As 
far as litigation is concerned, the over- 
whelming call for aid from our 
servicemen tod s in regard to 
matrimonial actions 
] Two New Di 1 pplica- 

trons Every Day. Were your commit 
tee running a divor mill, its wheels 
vould indeed be k isy. Doubtless 
i word of explal rT SI ed l is 
this influx of appar evidence of 
matrimonial infid Ne Jers 

In the first place the facts are not as 
somber is thes ipp This ‘ ll be 
clear from the typi il case pres nted 
o our committee for its Ten 
years ago John S! married Betty 
Jones They mart 1 in haste and re 
pented—apart—at leisure For ears 
they have not seen each other, and 
Betty has been s ipporting rself 
Along comes the war, and wit! Con 
gress enacts the Servicemen’s Depend 
ents Allowance Act of 1942, which en- 
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eee 


the in 
private 
proce 
1e Lime 
1eés to 
ted out 
St first 
rol the 
pia 
he sub 
yround 
ot the 


Lie 


of the 
ction is 
man is 
by his 
nvolves 
rights 
during 


ne him 


1 other 


ipplica- 
ymmmit 
vheels 


) ibtless 


e not as 


esented 

Ten 
i Betty 
and Tre- 
I ears 
eT and 
herself 
it Con 


yepend 


a 


ties a 


soldier's or sail s wile to a 


pendency allowance gardless olf 


hether or not she is dependent upon 


im in fact, or has long since been s¢ Pp 


irately paddling her own canoe. This 
howance, 18 paid n part by oul 
herly Government, in part, taken 
rom the man’s own munificent pay of 
$50 a month. Small nder that John 


being taken, 
} 


Smith objects to his pa 


ven partially to support the woman 
mm whom he h is beer imi iblv se pa 
ted for years, but whom he has been 
reed to designate a s wife on sign 
ig his army papers. Small w ynder, on 
iring that the Bar Association has 


tablished war work ymmittees and 


le rated lav ers iunteer then 
rvices at the legal ssistance ofhces 
stablished at ever my and navy 


} } 


that he turns for 
War Work Committee, pat 


tlarly as he gains 


iiine 


ition 


d to the 


mpression 


iat these legal services are fre 


I he above 


facts ar typical otf liter 


that have 


hundreds of cases 


yressed your War Work Committe: 
vr aid. But of course they do not 
present the rarér cases ? of the 
idier o!1 sailor who has been at tl 
mt in either Naples or New Guinea 
d who has just rec 1 word from 
s home that, as to his fe absence 
ikes the heart grov ynder” of the 
her fellow Nor of co se are either 
these two cases presentative o 
ie soldier, recently heard from, who 
is not heard fron S re ior ill ol 


three weeks” and therefore felt that 


should aid him in obtaining a di 


ce 


Obviously thes« ipplic tions 


x aid each call for different treat 


ent To determine the proper treat 
therefore had 


These 


that no serv 


ent, your Committee 


) resort to general principles 
is stated, are primarily 
eman shall be prejudiced in his legal 
his country 


gshts by his service t 


Hence where litigat ym is instituted 
iwainst the serviceman, either matri 
monial or otherwise, it is vour Com 
mittee’s duty to protect him in such 

igation by obtaining a stav therein 


ler the provisions of the Soldiers 
id Sailors’ Civil Relief Act, or if 
nsuccessful defending same for him 
o} 


nh tne merits, upor issumption 


at his rights can not properly pro 


cted due to his absence in service 
On the other hand, where in divorce 
pl ceedings the serviceman desires to 
stitute litigation on his own behalf 
le criterion is, whether or not 
ral rights are prejudiced due to his 
service to his count: Hence Im case 
above, where t I nd wife 
ive been amiably sey ted for vears 
ve fore } 
GUS] 1944 Vor a 


WAR NOTES 


has prejudiced his rights, but his fail 
ure, previous to the war to protect his 
Had he done 
so, his pay would not now be subject 


own separate $latus. 


to the present deduction for his in- 
dependent wite. 


As to case (2), the infidelity of his 
wile has doubtless here been due in 
part to his separation trom her in his 
Here the war work 


committee should take action prompt 


country’s service. 


ly. It does. Immediately upon the re 
ceipt of such a communication, it for 
wards the information to the chairman 
of the War Work Committee of the 
bar association in the locality where 
the legal proceedings should be insti 
tuted, for such chairman to obtain the 
iid of a local lawyer, together with a 
copy of its mimeographed instructions 
i copy of which is attached hereto, as 
to what the course of the proceedings 
should be. At the same time a copy ol 
these instructions, with such forward 
ing letter, is in turn sent to the service 
man himself. 


In this simple fashion your Com 
mittee has, during the past year, han 
dled literally hundreds of these matri 
monial proceedings. It should be 
idded that the above procedure has 
been approved by the General Coun 
cil of the New Jersey State Bar Asso 
But of course the advices ol 


itself 


clation 


r} 


he Association thereon would 


be most welcome. 


You will of course ask why the above 
injustice in the Servicemen’s Depend 
This 
question your Committee has already 
asked of Brigadier General Gilbert, 
the Director of the Office of Depend- 
ency Benefits, which handles every one 
f the millions of cases existing in the 
Army. And this question was also con- 
first 
before the Act was 


ents Allowance Act is continued. 


sidered in the instance by the 


Congress itself 


passed. The difficulty with changing 
the law, to make dependency in fact 
a prerequisite to the payment of the 
dependency benefits, so far as a wife 
is concerned, is a very practical one. 
As General Gilbert writes “to make a 


letermination (of dependency or mis- 


conduct of the wife) in such cases 
ould place this office in the undesir- 
ible and unenviable position of a huge 
domestic relations court where all 
cases must of necessity be decided in 
tbsentia of all parties... . It is be 
lieved that the recourse of a soldier 
in such cases is to be found in the 
ourts rather than within the admin- 
istration of the law.’ 


) 


2 Wills and Powers of Attorney. 
In addition to the above, there have 
been a large number of applications 


» your Committee for aid along other 


lines too various to enumerate. \W« 
would call attention to the fact, how 
ever, that the Committee has labored 
long and hard in the preparation ot 
a form of power of attorney, which ts 
aimed to cover the prime needs of the 
average soldier and sailor, as well as 
to meet with the requirements of both 
the New Jersey and federal law, in 
cluding the new Power of Attorney 
Act recently enacted by our Legisla 
ture (N. J. S. A. 4 6:2, B-1). 


In regard to this, your committes 
would request renewal of the author 
ity granted last year, to obtain the 
amendment of the Act, so that same 
may apply, not only to those in the 
armed services, but to those about to 


be inducted therein. 


In addition Committee has 
similarly prepared a simple form ol 
will. Both this form of will and power 


of attorney itself have been distributed 


your 


in quantity to every army cantonment 
and naval station throughout the state 
War Work Com- 
mittee of every local and county bar 
association throughout the state. This 
should largely meet the needs of every 


as well as to every 


New Jersey soldier and sailor, to put 
his home in order, e’er he sets forth in 
our defense. 


At the January term, 1944, of th 
Supreme Court of 
Eastern District, Judge Allen M 


Pennsylvania, 


Stearne rendered an opinion in the 
matter of Jn re Estate of Joseph 
Buehrer, deceased, in the appeal 
of Walte: 


the Orphans’ Court of 


Knight from refusal of 
Delaware 
County to probate nuncupative will. 
It appeared from the opinion that 
the decedent and the witness Carte 
were firemen on an oil tanker. Ca 
ter testified that the decedent talked 
to him frequently about what he 
wanted to have happen to his prop- 
erty in the event that he was lost at 
which 


On the last 


they were together, Carter quoted 


seca. voyage on 


the decendent as saying, “Well, if I 
Mr. 


Knight and his people to have what 


get lost or anything—I want 


I got, insurance and everything 

The Court held that under the Wills 
Act the words spoken did not con 
stitute a valid mariner’s will becaus 
the decedent did not utter them with 
the intention that they constitute 
his will. The decree was according!, 


affirmed and the appeal dismissed 


18] 








HE extent to which legal fees income from the properties could be 

may be available as a deduction distributed to the beneficiary until 
to the individual taxpayer has been the “mortgage salvage operations” 
considered in two ! Cire Vere completed by sale ot the prop 
Court cases. In Helvering v. Storm erties at which time an allocation 
fell CCA-:3, June , 1944 he court of the proceeds between income and 
held that only that part of the rincipal of the trust would be made 
penses of litigation and attorney's Phe Circuit Court of Appeals, Sec 
fees which were attributabl » the ond Circuit, holds that the trust 
recovery of interest could be de veneficiary was nevertheless entitled 
ducted under Sec. 23 (a 2) of tl currently to deduct depreciation on 
Code where the taxpa\ had s le properties rom her gross income 
his former guardian for the recove1 Commissione v. Gutman, CCA-2, 
of amounts alle ced to have May 26, 194 
bezzled or converted by t ouardlal 
This was a_ reversal of tl la Estate Tax—Savings Bank Account 


Court’ 
deduction of the full amount 
gins v. Commissioner (CCA-1, J 
10, 1944 


s decision which had al 
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\ decedent his lifetime 


during 
ypened savings 


b ink 
] 


ich of his children, naming himself 


accounts 10 


concerned the adeauctibDiilt 


a ‘ nd his wife as trustees, with the 
of fees paid an attor1 ) il ad i 
noney in the accounts subject { 
vice relating to various tax questions : 
Sar vithdrawal by the trustees during 
including advice as to the tax cons . ' 
ieir lifetime. The Circuit Court of 
quences ol gains am SS m sa S : : . 
\ppeals, Seventh Circuit, holds in 
and tiie preparation Oo State 
; Estate of Helfrich v. Commiussto? 
federal tax returns. I court .7 
; : CC /, June 2, 1944, that whi 
that the provision in the Regulatior 
; ; : trusts were valid and _ irrevocable 
denving a deduction for sucl ’ ; 
, usts under local law, nevertheless 
penditures was a prop onstru YI ; 
fs - : he fact that the decedent retained 
oO eC 20 i a . ° 
the power during his life to us¢ 
funds for the children’s support 1 
| 
~ < ates! ; » . 
Income Tax—Ross Essay Prize quired the inclusion of the trust 
The 1939 recipient of Ross inds 1n Nis gross estate 
Iessay Prize, a cash iv ard mace a 
a trust under the will of Erskine M Employees’ Trusts 
» 1 - ¢ 
Ss ana adal t TY el] ~~ . 
Ross dminis \ \ ru ( humb has be 
ican Bar Association, was held lopted by the Bureau to detern 
hav e ved rt ry f gS 
ave received mM a P whether a plan is tor the benefit of 
: ; 
é Ss ) nit IT} 1 
\merican pal Asso sat = mployees yvnere some ot tn 
come from a trust upot! ri covered emplovees are ilso stock 
\ bl yeneficiarv. Ma nial 
vas taxable as a benefi f holders. Generally, the maximum 
\ lermott ( une |. 1944 . 
{cl I Jur vercentage of the total annual con- 
ribution which may be contributed 
Depreciation—Deduction by on behalf of stockholder-employees is 
Beneficiary 0%. For this purpose, only thos¢ 
5 ‘ ~ wkho lers considered Ww ) 4 
\ trust he d improv | real estate 
; 0) or more ol stock, but 
:cquired pursuant to mortgage for 
é : ntas takes into account Stock 
closures. Under New York no : 
ned Dv i spous yT chi d ] ] 
67 1] 675, LY 676 
Prepare {1 by Comn 4 \ pi ynit-Sharing in nus s 
Section of Taxation Mi k H ] Ss , 
Chairman, New York City, G ve Simons a dennit 10! ro! mn 
Howard O. Colgan and Mart Roe tribution and distribution. Contr 
New York Citv, and A ( Vas ’ ; 
ngton, D. butions may be based upon a sp 
82 


hed percentage Ol annual proitits 


excess of dividend commitments plu 

a fixed amount. Distributions ma ( 
Dé provided lO! in proportio! I 
bask compensatl yn. I] 5661, I.R.F 

1944 10-11737 D au Mae UG i wet 

only under the pension trust p 
vision, howeve1 whenever the pla | 
provides lor pre determined benefit 

such as an annual benefit of a pe 
centage ol salary or of a percenta 

of salarv for each yi service, O 

a single payment eq » OF i 

salary L] 660. IRB 144-]{ 


Earnings or Profits—Redemption of 


Stock 





In a recent case t Ninth Circul 

ield that the nption o pre 
erred stock b l iren S 
corporation at less tl tl la = 
subscription p! I 1! 
iny addition to earnings or profit 
and accordingly lis 0 , 
x the amounts “saved” by s ré 
demption to th ) on ck 

ride rs Was nicl i} 
Ila The Fax Co ad a t 


Taxpayer Not Bound by His 
Own Records 


In a notewort disregard yi: the < 
Supreme Court's « 1 At ? 
Smith, 308 U.S S B 
Circuit has held pave 
is the same 1g vO cl 
» lgnore a ‘pape! saction. I ax 
Cc! | CO SLOCK it ( 
COTporatlo!l n 
i d i id JU I 
I ILS KOOKS a I 
1 
consid ) : 
iln § ck ] ICK 
S ree I I i 
ntries re R 
lax Co coul ylds 
computatio ) ) Ss \ 
q mt sa tf S k 1 
) > i I 
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LONDON LETTER 


. the I}ith Ma 944, in the ypperation, and this war will not have 
House of Commons, Major been tought in vain if it has estab 


\. N. Braithwaite moved that “This — lished in both our countries a spirit 
House, desiring to promote a close) of tolerance and respect and of un 
ssociation between B sh Pai lerstanding of our urgent respons! 
ament and the Co ss of the bilities to mankind After othe 


Members of the 


} 


Congress their warmest support to what had 


United States, requests Mr. Speaker House had given 
its behalf to invite the 
the United States to send a dele 


tion of its Memb 


been described as “this admirable 


isit Parlia motion” the question was put and 


ent at as early a date as may be inanimously agreed to 

mvenient Major Braithwaite told On the same day a similar motion 
House that he had beer requested was moved in the House of Lords by 

the British-American Parliament Lord Addison, who said “The Con 
\ssociation vilst he was i gress of the United States and this 
ishington in Nove ’ 1943. to Parliament are the world’s greatest 
ertain whether Cor ss would be Cmbodiments of free institutions 
sposed to accept such an invitation They are the bastions of liberty 

r a delegation of their Members to Phe motion was most heartily sup 
sit this county as 1 waests ¢ ported by all parties in the Hous 
Parliament. The Cha —— ind Lord Simon, the Lord Chancel 
British-American Parliamentary As lor, before putting the Resolution to 
ciation to Walter the vote commented on the many 
Filiot. wrote to Mr. Speaker Ravb els on which our two countries 
the United States Convress cor had been co-operating during this 
rning the propos a a ee var, and most particularly he re 
Ost ae ei no erred to the co-operation we had 
mly expressed his mt said njoyed at the level of the comrade 
ought it wo did thin ip of fighting men on land, on sea 
representatis ; Britis! and in the air. The motion, as in the 
Parliament cou Sena House of Commons was agreed to 

House o 2 sentatives rine dissentiente 

United States \\ I residet Members of the Legal Profession 


Roosevelt was into f tl resu have i particular interest im the 
the talks he vrot » Maj evel They still recall, with the 
Braithwaite expressit S pleasul itmost pleasure, the happy and last 
[ stating that | i i ad tl ne contacts made with their brothe: 
lopment of tra illo wvers in the United States when a 

n Congress Britis! ilar interchange of visits was a} 
rariiament [or lod inged between their own represent 
ars with deep satis nm itives some years ago. There is no 
In the « se speech Major loubt that we are still enjoying the 
Braithwaite stated re was no ywnefits of that occasion, and that 
cedent for such mn and tha nothing but good has followed in its 

he promptings that ise to the wake Even more may we look for 
roposals st . ntaneo acl o the coming meetings to 
) -arliament HH mtinued ‘ Ish a raternal co-operation FY 
Wh i \ ) noour two countries which, it is 
Hous wnised. is absolutely essential for 

CCAS he benefit of mankind and the { 

one i ) i peace oft the world 


\ucusT, 1944 VoL. 30 


John Arthur Barratt 


It is not long ago that | had occa 
sion to refer to the death of Mr. D 
( ampbe ll Lee, who was a member of 
both the American Bar and the Eng 


lish Bar. Now the death has recently 


been announced of another well 
known representative of the Ameri 
can Bar in England. Mr. J. Arthur 


Leeds on the Ist 
1944, at the 
He was called to the New 


Barratt died at 
March, 

eighty-six 
York Bar in 1880, and was also a 
United States Su 


" saa 
sar, practising in his 


good age of 


member of the 
preme Court 
mother country until nearly the close 
of the last century. On the first of 
January 1901 he was called to the 
English Bar at the Inner Temple, 
Middl 


Lemple ad cundem in January 1912 


and was admitted to the 


For some time he was Legal Advisor 
tothe American Embassy in London 
unl his services were frequently in 
demand as an expert witness in mat 
ters concerning United States law in 
the Courts of this Country. He was 
well known also in the realm of In 
ternational law, having been Vice 
President of the International Law 
\ssociation, a member of the Grotius 
Society, one of the Comite Juridigu 
International d’Aviation, and Vice 
International Law 
(1921 


He was a found 


President ol the 
Conferences at the Hague 
and Vienna (1926). 

ol the Pilgrims and Vice President 
Chapter of Phi Beta 


Barratt read papers at 


London 
Kappa Mii 
law conferences in Berlin, Portland 
Me., Buda Pesth, London, Paris, Ma 
drid and Oxtord, and was the author 
of several books. as well as a con 
tributor to the Encyclopaedia Bri 
tannica, The American Law Review 
ind the Law Quarterly Review He 
was made a King’s Counsel in 1925 
and retired from practice shortly be 
fore the outbreak of the present wat 

S 


The Temple 


48% 








ROSS ESSAY CONTEST WINNER 


HI 1944 Essay Contest condu ted st idi d with the foundation lol the LD. ¢ , in 1934 | suct Sive win 
| by the American Bar Associatior1 \dvancement of the Social Sciences ners were Benjan Wham, of Chi 


1 Bar Association Advancement ol the Social Sciences ners were Benjamin 
lor the $3,000 prize established pu f the University of Denve1 His cago, 1935: George Grayson Tyler, 
suant to the terms of tl q st MT yaper Was written while he was an ol New York ( LYS6 Elwood 
tained in the will of 1 ted Sta enlisted man in the army Hutcheson, Yakima Washington 
Circuit Judge Ersk \f. Ross , . 1937 Ibert E. St I ortiane 
5 It is hoped that Lt. Williams will m7 Abe = Portland 


Ce: ol Ci orn eT i " ‘ : ( o Q38 CO erme 
sed, of lifornia be able to attend the annual meeting yregon, ; Mal McDermott 
} ; lo SON nors to Is ; ; ) ort} ro] , OAc 
ed by _ Board Dh ; | held Chicago, Illinois in Durham, North Carolina 1939; 
Lt. Wayne D. Williams, Judge A 


vocate General's Department, Unites 


< re u ¢ ald Gre 
sept mber, to receive in person the [homas Fitzg ta el ji 


Association’s certificate and check \thens Georgia 1940 Willard 

States Army, Washington, D. (¢ Bunce Cowles, Washington, D. ¢ 
The subject this year was, “W Che winning essay will be pub- 194). Frank E. ¢ 

Instrumentality for the Administra shed in full in th Septembet tice Michigan, 1942, and Lester Ber 

tion ol Inte V“\ The first Ross Essay Prize winne) hardt Orfield, Kansas City, Missouri 

Most Effectively Promo { F's vas Carl McFarland, of Washington 1943 

tablishment and Maintenance of I 

ternational Law and Ord MM 

bership in the American Bar Ass 


tion is a condition : : ett ‘ | Resolution Adopted by State Bar of Texas 


ee ee eee ee oe at 1944 Annual Meeting, Fort Worth, Texas 
States submitted sSavs thn \ 


Lt. Williams ts {y irs old bal ESOLVED DY 1} Stat Bai ol ind philosoph iro ot the 
was born in Deni Colorado. H Texas political and OIslatiy process 


was educated in t Det ib rhat the Supreme Court of th would abandon o stantially im 
schools and receiv I \.B 1 d States is Sing, lf It Nas no pall the ru yi Sta ISIS U nless 
the University of Der n Yt tlreadvy lost. the hie] steem in whi thie issumMpLlO I Stantially true 
where he majored in Politi S it has been held bv th peopl , cases will be sed of by ip 
ence and Economics. In 1938 he esteem ied by their belief that plication of kno nciples and 
ceived his L1..B ttl Co mi I ida ivs 1 nained tree of polit previous! dis : ‘ aie ; iCa 
University School of Lay H ° il, personal and unworthy 1 otives soning, oO CESS 
member of the Colorado and Federa ind had interpreted and declared th would become ntolerable 
bars ol Denve) Colorado ind ti aT is it is ie: et iccordine to tra kind Ot @X POS ) 1dicla law 
American Bat Association nad alse lition and pre lent ind 121 eab] making 
a member ot Sigma \ pha psi ) to the eoential ns of the Constitutio1 } By piall \ Lis varaing these 
Phi Delta Phi, and Or yn Delt nd es Bill of Rights principles and these processes, and 
Kappa » Lately it has repeatedly o by its vacillations and uncertainties 

Before entering milita s\ init dttakiinn tmotodnts ond band ind the inconsistencies of its deci 
Lt. Williams was engaged in p1 rks of the Bis of lone standing, sions, it has rend 1 it imp ssible 
practice in Denver with his fa thout assigning any valid reasor for the practicing ‘ » advis 
Wavne C. Williams, who was fo herefor, dismissing the question with is client as to wl law is today 
\ttornes Genel ul f Colo ido >] i wave ol he hand snd contentin P even {0 ft ; : . ‘ ha 
cial Assi8tant to tl United States itself with the assertion that thes it will be tomon And by this 
\ttorney General ind who is | precedents have bee! eroded 1) 1} : mduct ind by cont , ESICs vithin 
Regional Counsel, OPA, in Den rocesses of the vears: or basing its ' OW" person t has subjected 

While in privat practice I. lecision on casuistry and sophisti self to the suspi Id 
Williams was Assistant City Attort ither than logic. An example of this ©"! it speaks, or undertakes to speak 
of Denver as general trial attorn is found in decisions of the Court by '"! the voice of the appott —e powel 
and instructor in Torts at the West which jurisdiction is held under the rather than the . oo se oe 
minster Law School of that Interstate Commerce Clause of tl witness the following fro b WERES 

1 _— } 
Lt. Williams has been activel Constitution Renown ame ‘2 
" T : ”s ) 

terested in international lay  W do not believe tha i Rin R ' rr ee 
relations, and especially in the pea person who at all values the judicia fT P ntrol 
problem. — sine coll lavs ind process or distinguishes its Te | tl } 1 previous 
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BAR ASSOCIATION NEWS 


decisions that had stood for a hun 


dred years 


, 
\nd this from the Houston Pést, 


idely circulated and respected 


iroughout the country 


When the United States Supreme 
Court doffs its black robes Monday 
nd leaves on vacation, it will go with 
ss popular admiration and respect 
han any previous Supreme Court 
is enjoyed within nemory of liv 
iw men 

In this body of jurists the majesty 
nd the dignity and the prestige of 

nation § highest yunal has hit 


in all-time low 


Such expressions are confined to 
» section of the country: they are 
ral, and they represent a general 


—EXPERI— 





A. T. SCOVILL 
Examiner and Photegrapher of | 
Questioned Documents 


Sterling, Ill. 


sentiment. They show that the Court 
as an institution has suffered a serious 
injury at the hands of a majority ol 
its members as presently constituted, 
and the protests of those members 
not concurring present an arraign 


ment as strong as those quoted above, 


and scarcely less restrained 

>. The American Bar cannot ig 
nore these conditions, or the Causes 
which produce them, without fail 
ing in their own obligations, as 


lawvers. It is their duty, frankly and 


courageously, to call them to the 


attention of the Court, and to de 


mand a return to the application ol 
known principles and previously dis 
so that 


closed courses of reasoning, 


the country may be delivered from 


the most intolerable kind of ex post 


facto judicial law-making. To that 
end we direct that a copy of this reso 
lution be forwarded to the Clerk 


of the Supreme Court, with request 


that it be called to the attention of 


the Chief 


Justice. 


—————— 
PLACE YOUR ORDER gm 
NOW for— 


Montgomery's 


FEDERAL TAXES ON 
ESTATES, TRUSTS 
AND GIFTS 1944-45 


N ony work that to estotes, the 

prudent attorney provide himself 
with the protective, tax-planning guidance of Mont 
gomery's 1944-45 book. It is the complete, ovtstand 
ing treatment of taxes in this field; based on 
experience of lawyers and professional accountants 
who in yeors of practice have hondied estate tax 
problems for thousands of clients 








relates 
will 


It brings you completely up to dote on the applico 
tion of federal estate tax, gift tax, and those features 
of income tax peculiar to estates ond trusts. It tells 
you what may or may not be done, under the law in 
effect, to ease taxes; what can be accomplished by 
intelligent estate planning; how to handle specifix 
estate transactions with taxes in mind 


On any legal or accounting question, the effects of 
federal income tax, gift tax, and estate tox are 
coordinated for you. You get a composite picture of 
your estate tax problem— its questions of viewpoint 
alternative procedures and their consequences—in the 
light of developments resulting from the law and from 
the rulings and decisions incident to tax administra 
tion and court review 


Ready This Fall 


HIS is the guide which estate attorneys, tox ac 
countants, and trust officers rely on All yeor 
through, you will be using Montgomery's Federal 
Taxes on Estates, Trusts and Gifts 1944-45—for 
answering practical problems of tax determination 
for quick, safe leads on tax angles in estate practice 
for its counsel on proper droftsmanship of $ 
ond other instruments 7.50 
Order your copy now—vwrite to: 


wills, indentures 
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Georgia Bar Association 


HE Georgia Bar Association met 
| fre its 6lst annual meeting in 
Atlanta, Georgia, on May 31 and 
June 1. On account of war condi 
tions, the meeting was streamlined 


] 


nd the program was condensed. ‘Th 


ession lasted only a day ind a hall 
On the first day of session 
Hon. Marvin A. Allison of Law 
nceville delivered his presidential 
ddress on the subject Today’s 
Challenge to the Ba [his was fol 
wed by an address by Honorabl 


Sam Rayburn of. Texas, Speaker ol 
| 


House of Representatives of the 


l'nited States. During the afternoon 


addresses wert delivered bi 


Ellis Arna I 


ession, 


(,overnor Georgia, 


frank i. Gross of loccoa president 
t the Georgia State Senat Hon 
\ucustT, 1944 VoL. 30 





CHARLES J. BLOCH 


President, Georgia Bar Association 


Roy V. Harris of Augusta, speaker of 


the Georgia House of Represent- 
Miss Robert of 


\tlanta, president of the National 


atives, Daphne 


\ssociation of Women Lawyers, and 


Lt Col. Henry. C. Urquhart, 
J.A.G.D., Staff Judge Advocate, 
Warner Robins Air Service Com 


mand, Robins Field, Georgia. 

\t the annual banquet of the As 
Honorable R. C. Bell, 
Chief Justice of the Supreme Court 


sociation, 


ol Georgia, acted as toastmaste? 


Honorable Alben W.. Barkley of 
Kentucky, majority leader of the 
United States Senate, delivered the 


principal address at the banquet 
His subject was “War and the Consti 
tution.” 


On the morning of June 1, the 
business session of the Association 
was held. Committee reports wer: 
received and discussed on the floor 


485 












Home Town Comfort 





In the Nation's Home Town 
WASHINGTON 
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mealtime relaxati food 
famous among men substance 
used to the from the 
Nation's finest cuisines. Lunch 
eon ind jin nf n 
here truly cc ne isiness 
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Essential you wir r write 
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. one p k refere 
1944-45 man ffe > syste 
beginning en eatment f he 
structure and ope n of 
tox. It brings yo te e 
toils of the ap he win 
effect, just as you w h nform 
tion in your pra e 
Nothing else ke fortif 
self agains diff es 5 
~ have ft s ea « 
ng ond many-s s he 
nduct discussions, make re . ae 
tax plans with the greatest econc ~e 
helps Jetermine oa mponys tox 
ona strotegy view alter . ses ond 7 
quences, double-check your onciusions against ex 
perience of a nationally known authority, with stof 
associates exceptionally wel! qualified in tox practice 
Packed with vitol focts, down-to-earth advice, ond 
valuable interpretations to give you leads on spe 
problems such os req ements f aims nde 
Section 722—principles ¢ juide ed f 
thousands of poration x ses ngs, ond de 
cisions; the overall picture to enable you to see 
corporate tax problems from eve cnglie ond e 
t the best treotment for part or situation 
Ready This Fall 
ONTGOMERY'S Federal Taxes on Corporotions 
1944-45 tops off yo practico! experience in 
tox work, your technical training, your sources of tax 
atermation. If you have neve of thn oe 5). moke 
sure you get it this yeor—y siast n 
the thousands of other lawyers who ound in its 
successive issues the easiest, m woy ¢ 
keep posted on the int Scie of c 5 
tox Two Volumes $1 5 


Order your copy now—write to: 
THE RONALD PRESS COMPANY 
15 East 26th Street New York 10, N.Y. 
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f the convention. At the conclusion 
of the session the following ofheers 
ere elected to LO44-194 (chai ‘ 
}. Bloch, Macon, president; Charles 
| (,owen, Brunswick VIC CSI 


Wilson Parkes Atlanta 
reasurer; R. | (Anderson, f1 
Macon, secretary, and John L. Ty: 
Ji \tlanta Ame) 


\ssociation. 


dent | 


t 


tic! 


Delegat to the 
in Bai 


R. LANIER ANDERSON, JR 


Secretar 


Illinois State Bar 
Association 


] HE sixty-eighth annual 
ol the Illinois State Bar 


held at 


mecting 
\ssocia 
June 14 


ty pe 


' 


tion Danville on 


presented a wartime conteren 


of program devoted to discussion of 


present and post War organi d ba 


activities in the State of Illinois 


President Warren B. Buckley, Chi 


cago, presided throughout the meet 
Ing 
Discussion of the post-war prob 


lems of the organized bar was capably 
composed 
Kaywin Kennedy, 
Albert ] 
\merican 
\ssociation Legal 
John S. Miller, Chicago 
\MicGaughey, Wauke 


ntion authorized ap 


I re-s¢ ] I 
pi nted by a panel 
ot Vice 


Bloomington; Dean 


President 
Harno 
Urbana, chairman of the 
Bai 


Education 


section on 


ind George ‘S 


van The cony 


pointment of a special committee to 
plan the work of the Association in 


problems of return ol 


i 
active practice 


meeting the 


lawyers to ind 
re-establishment of the law scl 
n the post Wal period 


During the convention, the 
clation received certificates of app) 


Army ma 


programs Wit 


iation for its aid to the 


Navy lega 


assistance 


Commander Richard Bentley pi 


senting the certificates on behalf o 
the Secretary of the Navy, and Majo 
George H. Leonard, Jr., represent 
the Secretary of Wan 

Officers elected for the comin 
Henry C. Warn Dixon 


president; Tappan Gregory, Chicago 


Lit lude d 


Kaywin Kennedy, Bloomington, and 


William M. James, Chicago, vice 
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HENRY 


Illine Stote Bar Asso 


President 


B | Laneworthy 


secretary 


presidents; 
cago, 
Springfield, treasu 

\lso elected a iS Chinn \ the 
State Bar Association dele 

Ameri 
of Delegates, lor the term 
xpiring in 1946, as fo 
B. Buckley, Chicago 


Llinois 
vates Lo the 


tion Houses 


Albert J. Har 


o, Urbana; and H ( Warne 
Dixon 
B. F. I GWORTHY 
‘ 
Pennsylvania 
Bar Association 
i es th annua eting of the 
Pennsvivania Ba Association was 
ld at Atlantic ¢ | 22 ind 
24, 1944 
President Wm. ¢ ke Mason, it 
pening th nged th 
iwvers ) (0 ) ealin tt 
SpOnso! I L ) mistitu 
Mla nd VQ | ) i pres 
it) contused 5 l fellow 
tizens. Presid educed 
Is Challengeé ) LETINIALe ynicrete 
proposal whereby individual lawyers 
yuuld assum sk o yrmin 


AMFRICAN BAR A 


tbh. 





l dele 


\ssocia 
he tern 
Warren 
J. Har 
Varnel 


RIHY, 


i¢ llow 
educed 
oncrete 


awvyers 


tbh 


J. PAUL 


MacELR 
President, Pennsylvar 


Bar Associat 


sslOn groups O rs 
nunity unit I hus would be 
ssibie DY person ) act, discus 
and group LOINKII » d mo! 
10 th nS ) i ro 
nave peen s I ind 
) he dat " ] s 
could enlarg n scope ind 
ite with similarly inded groups 
could re build ect iol and 
ledicate the peop of this United 
es to those ideals hich caused 
Declaration yt Independ 
pro! l i 4 
Notwithstandi! — 
t § vo I 1 ) i ) 
i I i eTS 
he cw | iT 
d= torty-1 
ing int i 1 fore l 
sa ) 
rULTS indi ) 
ing 16 7 
ls of App Wa 
Navy De i ) Asso 
! ( in \ B. G 
f the Co War Work 
oO 
opera Lega 
nce Officers o \ Na 
l Co 1 ( ( . 
yf \\ ) 
} sented b as Mfiltor ] 
k }.A.G.D ( fica 
Na D ) 
1944 \ 





ed by Commander Richard N. Bent 


S.N.R. 


Association recommended the 


le VY, | 

I he 
enactment of legislation to set up a 
Legislative Commission to reexam 
ine and recodify the law of decedents’ 
estates and trusts in the light ol expe 
1917 


Andrew 


rience since 


Chairman Hourigan of 


' 


he Committee on Judicial Selection 


ind Lenure presented to the associa 


tion lacob M. Lashly, former presi 
dent of the American Bar Associa 
tion. Mr. Lashly discussed at some 
length the so-called Missouri Plan 
LO the selection of judges This 
Plan” by reason of a vote in the 
Constitutional Convention of Mis 
souri on June 7, 1944 has now be 
come the Missouri “System.” Much 
nterest was indicated in the subject 
ind the committee studying it will 
eport at the mid-winter meeting of 


\ssociation 


\n interesung panel discussion 


is conducted by the Committ on 


|_abor and Industry under the leader 
ship of Lt. Col. Wm. S. Culbertson. 
1 he 


the discussion 


subject ol was, 
Post War Labor and Industry Arbi 
tration Representatives ol labor 


management and publi engaged in 


thy 


discussion. 


\t the annual dinner of the Asso 
iation, Honorable George Wharton 
Pepper, President of the American 
law Institute, spoke on the Bar ol 
Pennsylvania. 

|. Paul MacElree of West Chester 
Pennsylvania, was elected president 
ff the Association and John G 
Buchanan of Pittsburgh was elected 

president 

Colonel John Mcl. Smith was re 

d= secretary, Fidelity-Philade] 


t Trust Company of Philade Iphia 
is re elected Mrs 


Lutz 


treasure! and 


Barbara Harrisburg, as execu 


the \ssociation 
Joun Mel 


Sy 


cretary of 


SMITH 
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The American Bar Association Journal takes pleasure in offering to its readers 
a new and revised edition of 


by 
Reginald Heber Smith 

This attractive pamphlet describes a system of law office organization, 
which, Mr. Smith says, “has been in actual operation for twenty years and 
has worked reasonably well.” He lists the following benefits: “(1) The elimi 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys have been able to produce the best work 
of which they were inherently capable. (3) Morale and esprit de corps have 
been kept at a high pitch because the men believe the rules of the system are 
fair; indeed they have made the rules themselves. (4) That nightmare of part- 
nerships—how to divide the profits justly among the partners—has been 
dispelled. That problem has always tended to be a disruptive force in partner: 
ship life; but no partner has ever left us to join any other firm. (5) Cost Control 
has enabled us to handle at a moderate profit a great many small cases which 
otherwise we should have handled at a loss or perhaps not at all. (6) We have 
been enabled to grow from a small group of men to a somewhat larger group.” 

An appendix of forms is included. 
Price 50c 
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Portrait of 
A GREAT LAWYER 








His knowledge of the finest varia- 
tions in case law enabled him to 
state his opponent out of court. 





“\f UDAH P. BENJAMIN, sometime United States Senator, Attorney-General, 
Secretary of War and of State in the Confederacy, and outstanding lawyer 
in both the United States and England, was recognized as a master in the 
art of stating his case. Justice Field, of the Supreme Court of the United 

+ States, is reputed to have once remarked to an adversary of Benjamin's, 

that he, the adversary, had been stated out of court. 


In the statement of a case the greatest care is required. It can reflect an under- 
standing of the underlying rules, the full significance and background of which 


will be made use of as the case is subsequently developed by argument. 


American Law Reports offers an ideal means of primary research. One of 
the chief values of an A.L.R. annotation springs from the fact that a rule, while it 
may be verbally perfect, and the ideas which the words convey may be familiar 
and apparently obvious, when viewed from the background may mean something 
very different. The purpose of every A.L.R. annotation is to show all fact varia- 
tions in English, Canadian, and American case law. After examining an annota- 
tion, the master attorney is in a position to show his real skill in the difficult field 
of applications, as the A.L.R. annotation has shown him all the finest shades of 


ning in the whole field of case law. 
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afford the owner a complete restatement of all the law on 
215 legal topics at an average cost of less than two dollars 


per subject. 
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